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ADVERTISEMENT. 



The contest concerning the corporate privileges 
of the borough of Chepping Wycombe having 
been finally terminated by the decision of the 
highest tribunal in the realm^ I have flattered 
myself that some account of the various stages of 
its progress, which might be deposited among its 
archives, as a monument of the zeal which has been 
manifested in preserving unimpaired its corporate 
rights, would neither be unacceptable to the mem- 
bers of the corporation as a permanent record of 
this memorable struggle, nor useless to the com- 
munity at large when similar questions shall here- 
after come in discussion. 

In the contest which these pages record, some 
of the most important questions relative to the 
law of Corporations have undergone investigation. 
The most eminent lawyers of the day have been 
engaged in arguing them, and, as was to be 
expected, the whole field of research and all the 
resources of talent and ingenuity have been ex- 
hausted in their elucidation. 

Having, in conjunction with Mr. Robert Nash, — 
my most valued and respected friend, — ^had the 



honour to act iHiafesaoiially for that part oi the 
corporatioii^ which has supported the case d the 
defendant, I have had very considerable oppor- 
tunities of informing myself follj as to ereiy part 
of this investigation. 

In whatever way the coiporate elective fian- 
chise be r^arded, — whether as affecting the in- 
ternal government of this boTough in the preser- 
vation of social order, or as influencing the 
return of members to the l^islature, — the import- 
ance of keeping it in a state of sound and whole- 
some r^;ulation cannot be too highly estimated, 
nor its purity too vigilantly guarded. 

At the conclusion of this contest, in conducting 
which I have taken no inactive part, I have only 
further to express my earnest hope that the elec- 
tive privil^es of this borough may still continue 
to be exercised in the spirit of the original char- 
ters, with a wholesome r^ard to all the interests 
it was intended to protect, free from every unlaw- 
ful controul, and untainted by any improper in- 
fluence. 

J. R. 

CflEFruro Wtcombb, 6tk Jug. 1830. 
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PRELIMINARY OBSERVATIONS. 



The case reported in the present volume having esta- 
blished some very important points of Corporation 
Law, a rapid sketch of the previous state of the law, 
and a succinct statement of the points clearly settled 
by this case, may not improperly introduce the follow- 
ing very copious report of the arguments of counsel, 
and the judgment of the Court of King's Bench and 
the House of Lords. Such an introduction will be 
especially useful to those, w^ho not having the books 
which contain the several cases cited, or leisure to ex- 
amine them carefully, would, without some assistance, 
scarcely be able to judge of the real import of these 
authorities, in consequence of the various commenta- 
ries of counsel and the court, and the various modes 
in which they are stated or referred to, in order to 
bear out the several views which they are alternately 
made to support, — the same cases being frequently 
cited, both by the judges and counsel, to support 
opinions apparently diametrically opposite. 

A review of the case naturally draws attention to the 
following points, with respect to which, it is here in- 
tended to collect and state the several authorities 
which bear upon them : — 
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First, — Whether a corporation is bound to accept a 
charter in toto, or whether it may accept it partially ? 

Second, — To what extent corporate bodies are able 
to make bye-laws ? 



SECTION I. 
As to the partial Acceptance of a Charter. 
Leading cases jhe two leadipg cascs on this subject are, The 

on the partial '^^ . . 

acceptance of a King V. Vtce-Chancellor of the University of Cambridge, 
and cororaeuted 3 Burr. 1647, and The King y. Amen/, I T, R, 589. 

on* 

The dicta of Lord Mansfield in his judgment in the 
former of these were principally relied on by the 
counsel, who argued in Res y. Westwood, for a partial 
acceptance. The qase ^rose on the eleption of the 
second Lord Hardwicke to the office of high steward of 
the University of Cambridge, and was, so far as relates 
to the present point, to the following efK^ct: — 

The mode of electing this officer is by dLgracCy which 
must pa,ss the caput unanimoti3ly> and be assented to 
by the House of Regents and Non-Regents. A grace 
passed tjie caput for Lord Hardwicke, and was as* 
sented to in the House of Non-Regents by a majority 
of two ; but ia the Hoqse of Regents the votes were 
^ua). The /?r(^tor*, being in opposite interests, dis- 
agreed as to the mode of reporting, and consequently, 
as they both must concur in the report, the Vice- 
Chancellor dissolved the congregation without any 
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report being made. It was afterwards discovered that a 
Mr. Pitt, who had voted in the Regents' House against 
Lord Hardwicke, ought to have voted in the Non- 
Regents' House, which would have given Lord Hard- 
wicke a majority in both houses. A mandamus was 
accordingly applied fbr on Lord Hardwicke's behalf, 
and a rule nisi was obtained. In the argument on the 
motion to make it absolute, it was contended by the 
counsel who showed cause against the rule, that 
Queen Elizabeth "gave the University a new body of 
Statutes, under which they are nmo governed a*d in 
which there is no provision for the office of steward, 
but they direct that * all officers not particularised 
shall be chosen as the Vice-Chancellor is to be 
chosen,' — that the University, having accepted these 
statutes, was bound by tkem, — and that the election in 
question, not being as the election of Vice- Chancellor, 
was therefore null and void." It was argued on the 
opposite side '' that the usage showed only a partial 
acceptance of the statutes of Queen Elizabeth." Lord 
Mansfield, adverting to this part of the case, said, 
*' There is a vast deal of difference between a new 
charter granted to a new corporation, (who must take 
It as it is given,) and a new charter given to a corpora^ 
tiofi already in being and acting either under a charter 
or under prescriptive usage. The latter , a corporation 
already existing, are not obliged to accept the new 
charter in toto, and to receive either all or none of it : 
they may act partly under it, and partly under their 
old charter or prescription. 

** Whatever might be the n<5tion in former times, it 
is most certain now, * That the corporations of the 
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Universities are lay corporations; and that the Crow7i 
cannot take away from them any rights that have been 
formerly subsisting in them, under old charters or 
prescriptive usages/ 

''The validity of these new charters must turn upon 
the acceptance of the University. 

'^When Queen Elizabeth gave these statutes^ the 
University of Cambridge was of ancient establishment, 
and had many prescriptive rights, as well as former 
charters of very old date. And there was no intention 
to alter and overturn their ancient constitution. These 
statutes undoubtedly meant to leave a vast deal upon 
the ancient constitution of the University, without re* 
pealing or abrogating their old established customs, 
rights and privileges ; nor could the University mean 
to accept them upon any such terms. 

'' Therefore, I am clear, that the statutes of Queen 
Elizabeth cannot be set up to invalidate establishments 
subsisting long before she was born. 

" The office of high steward was a very high office 
in the University long before she was born, and was 
possessed by very great men; a much higher office 
than stewards of courts leet. She never intended to 
alter the mode of election to it: nor was the mode of 
election objected to by any body, at the time of this 
election. 

*' Therefore, I am clear, that the m/ode and manner 
of this election was right.*' 
Declaration of The obscrvatious of the other Judges (though in 

Mr. Justice o \ o 

wiimot and arguing The King v. Westwood they do not appear to 
Yates, that a havc bccn Sufficiently attended to) appear to be still 
partiaiij^ ac- strongcr in favour of the partial acceptance of a charter, 

cepted. 
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Mr. Justice Wilmot said, " It is the concurrence and 
acceptance of the University, that give the force to the 
charter of the Crown. And they may take and ac- 
cept the body of statutes separately and distinctly: they 
are not bound to take all or leave all. And it appears 
that they here have in fact done so; for they have 
alv^ays chosen this officer (their high steward) by way 
of grace. I do not think that this superior office of 
high stewardship is included in this statute, which 
begins by specifying persons of much inferior rank; 
but if it had been so, we could not have overturned an 
usage of two hundred and forty years standing, upon 
words of this statute which might seem contrary to 
such settled usage. It certainly did not intend to 
repeal the old customs and usages of the University, 
except in those cases where the University chose it, 
and from filial piety to my alma mater, (the place 
where I had the honour to be a member and receive 
my education,) I cannot help rejecting the attempt to 
overturn such an ancient usage, with the utmost in- 
dignation." 

And Mr. Justice Yates, one of the most learned 
common lawyers that ever sate on that bench, held, 
^*that ^n old corporation, who accept a new charter, 
may still act under their former charter, or under 
prescriptive usage.'* 

In the subsequent case, however, of The King v. Declaration of 

* ^ Mr. Justice 

Amery, (1 T. R. 589,) it is expressly denied by Buiier, that it 

^ „ V; , ^ . '^ ^ , •^ must be accept- 

Buller, J., that a corporation can accept a charter cd in toto or 

• >> rvii 7* 1 J • not at all. 

partially. That dictum however was made m a way 
quite collaterally to the points before the Court, and 
arose out of some condemnatory remarks, that he was 
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making on the state of the pleadings. ''But/' said 
the. learned Judge, ''the plea (in speaking of the 
manner in which it was accepted) only says, that the 
charter as to the election of aldermen was duly accepted. 
It is impossible to support this issue in any way. The 
averment proceeds on a mistake, by supposing that a 
charter may be accepted in part and rejected as to the 
rest. The only instance, in which I have heard it 
contended, that a charter could be accepted in part 
only, is where the King has granted two distinct 
things, both for the benefit of the grantees : there, 

1 know that some have thought the grantees may 
take one and reject the other. However that may be, 
it cannot extend to this case. This corporation must 
either have accepted in iota or not at all: if they 
could have accepted a part only of the charter, they 
would have been a corporation created by themselves, 
not by the King. If a charter directed, that the cor* 
poration should consist of a mayor, aldermen, and 
twenty-four common councilmen, they could not ac- 
cept the charter for the mayor and aldermen only, 
omitting the common councilmen. It is impossible to 
support this part of the plea, therefore this allegation, 
ccmfining the acceptance of the charter as to the al^ 
dermen only, ought to be amended."* 

* The point finally decided by this i:ase, on its being brought by ap- 
peal before the House of Lords, is this, that where the King grants a 
charter to a corporation, there being a prior charter existing at the 
time, the charter is void ah initio ^ because two corporations for the 
same purposes of government cannot by law exist within one and the 
same place, and at one and the same time. — {The King v. Amery^ 

2 Bro, P. C. 856.) 
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Another case, frequently cited as having some re- Haddock's case 

. yy , not applicable 

ference to the question of partial acceptance, is /for/- to this question. 
dock's case, (Sir T. Raym. 435 ; S. C. Vent. 365,) 
which may also be here properly stated, although 
when examined it does not appear to have any very 
distinct bearing on this point. It arose upon a manda- 
mus to the corporation of Carlisle to restore Haddock 
to the place and office of one of the aldermen of the 
city of Carlisle. In the return to the mandamus, they 
set out the charter of their incorporation, and also a 
bye-law, under which, from time immemorial, they 
had the power to remove an alderman for certain cases 
of misconduct there specified, and under which they 
justified Haddock's removal. The Court held this 
return to be good, ** for though by the charter there is 
no power given for the corporation to remove an al- 
derman, yet when the consiliarii alias aldermanni were 
before the charter removable for reasonable cause, the 
same power still remains, for that the charter doth 
not merge or extinguish any of the ancient privileges ; 
but the corporation may make use of them as before ; 
and if it should be otherwise, it would be very mis- 
chievous to most of the corporations of England, who 
have taken new charters, but were ancient corpora- 
tions before." All therefore that was established by 
Haddock's case, was this, that where an ancient cor^- 
poration accepts a new charter, its ancient usages and 
bye-laws will still be in force, as to all matters not 
specially provided for by the charter, which is no 
more than is laid down in the fifth placitum in the pas- 
sage from Rolle's Abridgement, so often referred to 
in the subsequent pages^ and which will be presently 
stated b 
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Such was the state of the law previously to the 
judgment of the Court of King's Bench in Res v. 
Westtvood, when the Court were unanimously of 
opinion, that a corporation must accept a charter 
in tato, or not at all, and relied chiefly on the ground, 
that a contrary doctrine would enable a body of men, 
by means of several charters, to make up a patchwork 
sort of a thing, altogether different from what the 
Crown intended, Littledale, J., who delivered the 
judgment of the Court on this point, said, '' there are 
only the opposite dicta of Judges to guide us, and there- 
fore I must give my judgment in that way which 
appears most consonant to the general principle of 
law as applicable to grants of the Crown, that the 
grantees must take the whole of one entire thing which 
the Crown grants, or none at all.''— post, p. 16, 



SECTION 11. 

As to the Power of Corporations to make Bye-Laws. 

Power of mak- The first formal statement of the general power of 
cident to a cor- making bye-laws being incident to corporations is to 
pora ion. ^^ fouud in Rolle's Abridgement, tit. Corporations, (G), 
where the general proposition is illustrated by a va- 
riety of particular instances. The passage not being 
to be found in any book of easy general access, being 
very important in itself, and very frequently referred 
to in a general way, both by the counsel and judges in 
the argument of The King v. Westwood, though no where 
specifically stated by them, it may not he improper to 
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commence our observations on this part of the subject, 
by giving that passage at length : — 

(G) Whcft Things are incident to a Corporation without 
Special Grant or Prescription. 

1. Where a corporation is duly created, all other incidents Declaration of 
are tacitly annexed to it. jTwef ^^^^^^^ 

2. As if the King make a general corporation by a certain ^^^^^^^^^^^ 
name, without any words of license to purchase lands, to im- suted bj RoUc. 
plead or be impleaded, yet the corporation may neverthelesi 
purchase, plead, or be impleaded, because, by the mere creation 

of the corporation, all these necessary incidents are included. 

3. But the King may by special words make a limited cor- 
poration, or a corporation for a particular purpose, — as if he 
make a grant probis hominibus de Islington et successoribus 
suis rendering rent, — this is a corporation to render rent to 
the King, and for no other purpose. 

4. If the King create a corporation, without giving in the 
charter any express power to make laws, yet this power is inci- 
dent to the corporation, and is included in the incorporation ; 
but these laws ought to be made consistently with the laws of 
the realm, as being subordinate to it; for a body politic cannot 
be governed without laws. 

5. If the King create a corporation consisting of a " mayor 
and eight aldermen,*' and there be a clause in the charter, 
^' that upon the death or amotion of any alderman, it shall be 
lawful for the mayor and the remaining aldermen, within eight 
days after the death, amotion, &c. to elect another alderman in 
the place," &c.; if no election be made within the eight days, 
after the death of an alderman, still they may elect an alder- 
man at any time after; for they have power to elect another 
incident to the corporation created, because anciently the char*- 
ter of incorporation did not contain any express clause giving 
power to elect, and this affirmative power does not toU the im- 
plied power incident to the corporation. So held P. 8, CA. J7. R. 
in the case between Hicks and the Town of Launceston in 

b2 
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Cornwall, by the Court, — Richardson and Croke, — the other 
Judges not being present ; and a writ was granted accordingly to 
elect another alderman. 

6. If a corporation be created, consisting of a mayor and 
eight aldermen, and there be a clause in the charter, '^ that if 
any of the aldermen die, or be removed, that then it shall be 
lawful for the mayor and the residue of the aldermen, within 
eight days after the death or amotion of them, to elect another 
in his place," and if there should be no express provision, 
that they, or the greater part of them may elect, t/et the greater 
part may elect. So admitted bj/ the Court, P. 8, Ch, JB. R., 
between Hicks and the Town of Launceston. 

7. And in the same case, if the mayor, at the time of the 
death of an aldermen, were absent until after the eight days ; 
and the aldermen within the eight days should apply to the 
deputy, and require him to convene a meeting for the purpose 
of electing another within the eight days, and he refuses, and 
upon that the major part of the aldermen held a meeting among 
themselves, without the mayor or his deputy, and elected an 
alderman,— this is a void election, for the mayor ought to be 
present at it, by the express words of the charter. Per curiam 
in Hicks v. Borough of Launceston.* 

* It is believed that the original of a passage so important would 
not be unacceptable to many persons, and with that impression it is 
here subjoined : — 

1. Quant un corporation est duement create, touts auters incidents 
sont tacite annexe. Co. 10. 30, b. P. 11. Ja. B. R. Saint Saviour's 
case resolve. 

2. Come si le Roy fait un generall corporation per un certein nosme, 
sans ascuns parolls de licence a purchaser terre, ou implode ou destre 
implede uncore le corporation poet purchace, implede ou estre emplede 
assets bien, pur ceo que per fesans del corporation touts ceur neces- 
sarie incidents sont included. P. 11, Ja. Scaccario Saint Saviour's 
case resolve per curiam. Co. 10, 30 b, Hobart's Reports, 285. 

3. Mes le Roy poet faire per special parolls un limited corporation 
ou un corporation pur un speciall purpose, come sil grant prohis komi^ 
nibus de Islington et successoribus suis rendant rent ; ceo est un corpor 
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The doctrine here explained is laid down in a va- 
riety of subsequent cases,* and has ever since been 

ration a render le rent al Roy et nemy autreraent. P. 11, Ja. Scac- 
cario. Saint Saviour's case, per curiam resolve. 

4. Si le Roy create un corporation et ne done ascun expresse power 
en les letters patents a faire leys, uncore cest power est incident al cor- 
poration, et est include en le incorporation. Mes ceur leyes doint estre 
touts foitz subject al ley del relrae come subordinat al ceo, car un corps 
politique ne poet estre governe sans leys. Hobart's Reports, 285. 

5. Si le Roy create un corporation de un maior et 8 aldermen 
ove un clause en le patent, Quod super mortem vel remotionem alicujus 
aldermanni, liceat majori et cceteris aldermannis infra octo dies proximo 
post mortem vel remottonemy ^c. d'electer un auter alderman en le lieu, 
&c. Coment que nul election soit deins 8 jours puis le mort dun al- 
derman, uncore il poient electer un alderman al ascuns temps apres, car 
ils hont power d'electer un auter come incident al corporation create, 
car auncient corporations nont ascun tiel clause donant power d'electer et 
cest affirmative power ne toll le implicative power incident al corpora- 
tion. P. 8, Car. B. R, en le case enter Hicks et le Towne de L'aun- 
ceston in Cornubia resolve per curiam scilicet Richardson et Croke nul 
auter del Judges esteant la ; et un brief grant accordant d'electer, un 
auter alderman. 

6. Si un corporation soit create de un maior et 6 aldermen ove un 
clause en le patent, que si ascun del aldermen morust ou soit remove 
que bien lirroit al maior et residue del aldermen deins 8 jours puis le 
mort ou remotion d'electer un auter en son lieu ; coment que ne soit 
limitt que ils ou le greinder number de eur poent electer uncore le 
greinder number poient electer. P. 8, Car. B. R. enter Hicks et le 
Burrough de Lanceston adraitt' per curiam. 

7. Et en le dit case si le maior al temps del mort dun alderman 
soit absent al London tanque apres les 8 jours ; et 1^ aldermen deins 
les 8 jours vient al deputie et luy require a faire un assemblie de eux 
di^electer un auter deins les 8 jours et il refuse, et sur ceo le greinder 
mimber del aldermen eur assemble sans le maior ou son deputie, et 
elect un alderman ; ceo est un void election car le maior doit estre 
present al ceo per les parolls del grant. P. 8, Car. B. R. enter Hicks 
et le Burrough de Launceston per curiam. 

♦ See Norris v. Slaps, Hob. 210: recognised 1 Ld. Raym. 496. 
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taken as clear law, and has always been cited and 
acted on as such. It will nevertheless tend to make 
this summary more complete, if we trace this doctrine 
a little more minutely, through some of the leading au- 
thorities. 

The first of these authorities is the great Case of 
Corporations, (4 Rep. 77,) so often referred to in the fol- 
lowing pages. There the bye-law in question being. 
Whether an election, by a certain select number of 
the principal of the commonalty or burgesses, com- 
monly called the common council, or by such like 
name, — the charter having given the election to the 
commonalty or burgesses at large, — was good ? And it 
was held upon great deliberation, *' that such ancient 
and usual elections were good and well warranted by 
their charters, and by the law also, for in every of 
their charters, have they power given them to make 
laws, ordinances, and constitutions, for the better go- 
vernment and order of their cities and boroughs, &c., 
by force of which, and for avoiding popular confusion, 
they, by their common assent, constitute and ordain, 
that the mayor or bailiffs, or other principal officers, 
shall be elected by a selected number of the principal 
of the commonalty or of the burgesses, as is aforesaid, 
and prescribe also how such selected number shall be 
The ground of choscn." In Considering the effect of this case in the 

the decision in n wry tj>- 

the Case of argument of ihe King v, Westwood, it will be neces- 

Corporations 

according to sary to bear in mind the remark of Mr. Justice Yates, 
Yates, J. ^^^^ ^ Cutbushy 4 Burr. 2208,) " that the bye-law, 
which was put in question in this case, did not vary 
the constitution, and the great ground of that resolu- 
tion was, * that it must be made by common assent,'' 
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but a bye-law made by a part of the corporation to 
exclude the rest without their assent, is not good." 

The Case of Corporations, in short, goes merely to 
this, — that the body at large may delegate all the 
power they have to a select body. 

The Case of Corporations related to the election of 
mayors and other principal officers of corporations; 
but the principles and rule have since been laid down 
generally, and have been applied to the election of 
freemen or burgesses as well as to the election of their 
principal officers. 

The power so conferred is only delegated pro tern-- 
pore, and may be revoked. — (Per Holroyd, J. p. 46, 
post.) 

An dection made by a select body, under such a 
delegated power, is in consideration of law an election 
by the whole body. — (lb.) 

Where, however, the charter gives the Corporation Corporation 

• 1 1 haTing power 

power to make bye-laws for particular purposes, there to make bye- 

, , 1 1 1 /» la'** fo' certain 

it seems that they cannot make bye-laws for purposes purposes cannot 
having a different object. Thus in Child v> The Hud-^^t'^^^eu 
son's Bay Company, (2 P. W. 207,) the charter empow- 
ered them ** to make bye-laws for the better govern- 
ment of the Company, and for the management and 
direction of their trade to Hudson's Bay :" it was held, 
that a bye-law enabling the Company ''to seize and 
deliver the stock of any member of the Company for 
debts due to them" was good, on the ground that the 
interest of all the stock being in the Company, who 
were trustees for the several members, they could 
order the dividends to be made under particular re- 
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strictions or terms. It was said by the Court in this 
case/ and the dictum is the subject of repeated refer- 
ence in the following pages, that " where the charter 
gives the Company a power to make bye-laws, they 
can only make them in such cases as they are enabled 
to do by the charter, for such power implies a negative 
that they shall not make bye-laws in any other cases." 
This, however, was only said obiter, and was not neces- 
sary for the decision of the point before the Court ; the 
bye-law in question being clearly within the scope of 
the objects contemplated in the power given by the 
charter. 
Whether where Auothcr Doiut much agitated in The King r. West- 

permission is * '-' ^ 

given to a select tt;(?orf was, *' Whether, a power to make bye-laws 

body to make , , ^ . 

bye-iaws for bciug givcu for ccrtaiu objects, there still remained a 

certain objects . , , •. , « 

there still re- TesiQuary powcr m the general body to make bye- 
generai body a laws for othcr purposcs ?" Mr. Justice Littledale held 
trma"ke*^bye.*" clearly that there is such a residuary power in the 
puTposes.° '^' general body ; for otherwise, *' many regulations 
which are almost essential to the good government of 
the corporation, would be prevented from being made/* 

—-{pOSty 18.) 

In the case of Rex y. Westwood, it seems to have 
been taken to be clear law, (by two of the Judges at 
least, Holroydy J. and Bailey, J.,) that there was in 
the body at large a power to make bye-la s, as to 
matters which the charter did not authorize the select 
body to interfere in, and therefore that the validity of 
the bye-law in that case simply turned on the ques- 
tion. Whether the burgesses were properly repre- 
sented ? It seems to have been taken for granted, that a 
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bye-law, which did not exclude any of the integral 
parts, might be valid, notwithstanding their relative 
proportions were changed. 

"A bye-law may limit the number of electors, not a bje-Uw may 

, . , • , • •! «• aller the num- 

altering their constituent parts, but cannot strike off an ber, but cannot 

• ^ alter the consti- 

integral part of them ; neither can it narrow the num* tuent parts of 
ber of persons out of whom the election is to be ** 
made."— (Per Lord Mansfield, in The King v. Spencer, 
3 Burr. 1833-4.) 

The number of electors may be restrained generally, 
but not with such a distinction as to vest the power of 
election in the select body. — lb. 

It is laid down by Yates, J. in The King v. Spencer, 
(3 Burr, 1839,) *' that a bye-law cannot be made, con- 
trary to the constitution" — a plain and reasonable rule, 
founded in common sense, and compatible with the 
fairest spirit of legal construction. 

Thus it is not competent for the select body, by a iiic select body 
bye-law to impose on the electors a qualification not bye"iaw"illi-* * 
required by the charter, as, for instance, to limit them eiwtw8**quaHfi. 
to those who have been churchwardens, &c.; such from"Lir wr- 
qualification not being connected with their corporate ^™'^ <^*P»"*y» 
characters, nor required by the charter.— ZJ. 

In the King v, Spencer, (3 Burr. 1827,) the question 
turned upon the validity of a bye-law. By the char- 
ter a poM^^ of electing common councilmen was given to 
the *' mayory jurats, and comnwnalty'' — the bye-law 
gave it to the "mayor, jurats, and common council, 
and such of the resident common freemen as had served 
the office of churchwarden and overseer of the poor.'' 
And the bye-law was held to be bad, on the ground 
of its '* confining the qualification to what does not 
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relate to or concern thp corporation ; to having been 
churchwardens, pertKHis annually nominated by the 
parson ; or overseers, persons nominated by the jus- 
tices/' 

It having been decided in The King v. Spencer that 
the number of electors might be restrained, though that 
^i t\i^ eUgikle could not, " the mayor, jurats, and com- 
mon council (to adopt the language of Burrows's Re- 
ports) still pursuing their scheme of excluding the 
greatest part of the commonalty from voting at the 
elections of comiuon councilmen, and hoping to evade 
the objections made to their former bad bye-law, made 
a new one, whereby they confined the commonalty's 
right of election to the sixty seniors of them, and ex- 
cluded all the rest ;" * and the defendants, to use a 
mild expression, had the audacity to contend that that 
seniority was a corporate qualificaticm. The Court held 
clearly that this bye-law was bad also, as being con- 
trary to the intentions of the charter. " It was made," 
said Lord Mansfield, '' by a part of the corporation, 
(viz. the mayor, jurats, and common council,) to deprive 
the rest of their right to elect without their consent. 
The charter gives the right to the whole body of the 
CQinmonalty ; the bye-law confines it to the narrow 
compass of sixty seniors only : this expressly contra- 
dicts the charter," t 

So again in The King v. Ginever, (6 T. R. 732,) the 
charter gave the ''bailiffs and aldermen, or the greater 

* The King v. Cutbush, 4 Burr. 2206. 

t And see The King v. Head, 4 Burr. 2515, which, in the words of 
Lord Man^M, ** is exactly the case of Maidstone,** and therefore not 
fleoessaxy to be here forther noticed. 
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part of them, power to choose and nomiaate yearly- 
one of the aldermen, to be senior bailiff of the town 
for the year ensuing." By a bye-law it was enacted, 
that *' if at any time thereafter in the election of bai- 
liffs, aldermen, or other officers, the voices should be 
equal, the senior bailiffs for the time being should have 
the casting vote ;" and the Court of King's Bench held 
it was bad. Lord Kenyon said, '* The Crown provided 
by charter that the election of senior bailiff should be 
made by the bailiffs and aldermen, or the greater part 
of them ; but these persons not liking that mode of 
election, chose to give a double vote to the senior bai- 
liff; by the same reason, they might have given this 
casting vote to the junior instead of the senior bai- 
liff; nay, they might have gone farther and given six, 
or any other number of votes, to each of the bailiffs i 
and such a bye-law would have had the same founda^ 
tion for its support as the present. This is reversing 
the provisions of the Crown, and putting the magis- 
tracy of the Crown in different hands from those in 
which the Crown wished to place it."— (6 T. R. 736.) 

It is competent for the corporation to delegate this a corporation 
power to a select part, whether the power of making thcfr ^w« to 
such voluntary election be incidental to the corpora- urmKiv^! blit 
tion or exist in them by prescription. suan^r. 

But cannot be delegated to a stranger ; and for this 
purpose the recorder, unless the contrary appear, will 
be considered one. — (The King v. Bird, 13 East, 367.) 

Such a select body, being a creature, of the corpora- 
tion, may be modelled (With the preceding exception) 
according to their pleasure. ... 
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** Where the power of making bye-laws is by char- 
ter given to a select body, they do not represent the whole 
community, and therefore cannot assume to them- 
selves what belongs to the body at large ; but where 
the power of making bye-laws is in the body at large, 
they may delegate their rights to a select body, who 
become the representatives of the whole community." 
— (Per Lord Mansfield; Rea^ v. Spencer, 3 Burr. 
1837.) 

In the King v. Bird the principal point was, " Whe- 
ther the incidental power of election, by a corporation 
to secure its perpetuation, were excluded by a pre- 
scriptive right in the eldest son of every burgess born 
in Nottingham, and the younger sons of every burgess 
born in Nottingham and having served a seven years' 
apprenticeship to any trade, and in every person 
having served a seven years' apprenticeship in 
Nottingham to any burgess of Nottingham, to be 
admitted a burgess of the town on his attaining 
twenty-one: the Court held that it did not. Lord 
Ellenborough, delivering the judgment of the Court, 
after alluding to the passage in Rolle, which no- 
tices the power to elect as one of the incidents of a 
corporation, proceeds, "Indeed, it was admitted in 
this case, upon the argument, that where no mode is 
provided for continuing the succession, a corporation 
has a right, of necessity, to make burgesses by election ; 
but it was urged, that if the xight by election were not 
expressly given, and there were any other modes of 
providing burgesses, the corporation could not pro- 
ceed by way of election. This position, however. 
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seems to us to be in its principle too narrow. Where 
there is a provision of such a nature as is calculated at 
nil times to procure sL suflScient supply of burgesses, 
without ever proceeding by way of voluntary election, 
it may furnish a ground for presuming that voluntary 
elections were meant to be excluded; but where there 
is no provision affording a supply of burgesses in this 
extent, we think the corporation has a right of pro- 
ceeding by election ; and we think we are not war- 
ranted in stating that the provision set forth in the 
special replication is of this requisite extent. This 
provision for a supply by the sources of birth and ser- 
vitude is certainly not incompatible with the existence 
of a power of election ; for though these modes of sup- 
ply may render a. frequent recurrence to election less 
necessary, the supplies from all these sources are not 
likely so to overload the corporation as to incumber its 
operations by a destructive or very inconvenient re- 
dundancy of its members; and without occasional 
supplies by election, the other sources of birth and 
servitude might prove insufficient. The replication 
does not state as a fact that these sources by birth ancjl 
servitude were competent to produce a sufficient sup- 
ply at all times, or that they had during the eristence 
of the corporation always produced such sufficient sup- 
ply, or even that they did so at the time when the de* 
fendant was elected; but it merely states, by way of 
inference from the alleged fact of the existence of a 
right in the several descriptions of persons specified in 
the replication, that the succession of a sufficient and 
large number of burgesses is (that is, now is, in the 
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present state of the borough) fully secured and pro- 
vided; and we cannot state as a necessary inference 
at law from the existence of a right in these several 
descriptions of persons, that the sources pointed out 
are calculated to produce at all times a sufficient sup- 
ply. There is no mode stated of compelling any of 
the persons of the descriptions mentioned in the repli- 
cation to come in and be admitted ; so that if the cor- 
poration could not proceed by way of voluntary elec- 
tion, it might be in the power of those persons to 
bring about a dissolution of the corporation ; and the 
continuance of the succession must depend upon them, 
and not upon the corporation. And though there be 
no mode of compelling the persons who may be the 
objects of voluntary election to take upon themselves 
the freedom, the corporation, where they have power 
of electing, can pass from object to object indefinitely 
till they find persons who are willing to accept the 
office. Besides, supposing the rights by birth and ser- 
vitude to be as ancient as the creation of the corpora- 
tion itself, still one of the sources of supply, namely, 
that by apprenticeship to burgesses, must have been 
in abeyance for at least seven years after the creation 
of the corporation ; and (if to constitute the right 
by birth, the father must have been a burgess at 
the time of the birth) the right by birth must have 
been in abeyance for at least twenty-one years after 
the creation of the corporation. We are, therefore, 
of opinion, that the general incidental right by election 
is not in this instance taken away by construction of 
law, and consequently that upon the second plea as 
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Mrell as upon the fourth there fliust be judgment fot 
the defendant." 

Whether the corporation at largfe can make bye- 
laws when the power of making them is given to the 
iselect body, was the great question in The King v. 
Westwood. It is expressly stated by Mr. Justice 
Grose that they Cannot ; " hut here the whole corpo- 
ration could not make bye-laws— the power of making 
them is given to the select body/' (The King v. Gine- 
ver, 6 T. R. 736,) a dictum which does not seem 
to have been sufficiently noticed in The King v. West- 
wood. The words which Lord Kenyon, C. J. in- 
troduces in his judgment in the same case tend also 
very strongly to this point, and seem to meet the ob- 
jection so frequently urged in that case, that if there 
were no residuary power in the whole corporation, then 
cases might arise in which regulations of the corpora- 
tion could not be made. The true answer to this 
Objection would have been, that if such a case had 
occurred it arose from a defect of the charter, and the 
proper remedy would have been by application to the 
CroWTi. To return, however, to the passage in ques- 
tion. Lord Kenyon said, ** That corporations are crea- 
tures of the Crown must be universally admitted. It 
is argued, however, on behalf of the defendant, that 
this corporation were not bound to follow the intention 
of the Crown, but that they were at liberty to provide 
for a difficulty which the Crown did not foresee ; but 
that is assuming the prerogative of the Crown. The 
Crown having, in the estimation of the corporation, 
made a defective instrument, the latter wish to cure 
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that defect. In many instances omissions have been 
discovered in the charters, but it has always been con- 
sidered necessary to apply to the Crown to remedy 
them, by granting another charter. Not many years 
ago it was much wished that there might be a deputy 
recorder in Chester, but no power being given by the 
charter to elect one, application was made to the 
Crown to elect one." 



Since these observations were written the House 
of Lords have pronounced their judgment, affirming 
that of the Court of King's Bench, and thus have set 
at rest the two important questions agitated in the 
King V. fVestwood. It must therefore now be con- 
sidered as clear law, that a corporation cannot accept 
a charter partially. By that judgment also the 
validity of the bye-law, the immediate subject of dis- 
cussion, has been established. It is to be regretted, 
however, that the Lord Chancellor did not pronounce 
his opinion personally, and that the learned Chief 
Justice of the Common Pleas was, from considerations 
of etiquette, precluded from giving his opinion. 



REPORT 



OF THE 

PROCEEDINGS IN THE CASE 

OF 

THE KING versus WESTWOOD. 



The Borough of Chepping Wycombe in one of great History of the 

antiquity, but the exact period of its incorporation hists not 

been ascertained. At the time when Doomsday Book 

was compiled, it was not recognized as a corporate town. 

'' Wicomb/' as in that early period it was called, was then 

part of the Terra Episcopi Winioniensh, and was allotted 

to the Monks of Winchester for their diet (1). 

In the year 1225 an agreement wa9 entered into in the 
King's Court at Westminster, between Allan Bassatt, who 
was afterwards Baron of Wycumbe, and the burgesses of 
Wycumbe, concerning the wrongs, which the Baron had 
done to the burgesses, and in one of the earEer charters 
granted to the town, — that of the Slst of Henry the 
Third, — the names of twenty-six burgesses are mentioned; 
and Henry the First having granted many privileges to 
the town, it is to be inferred that the incorporation took 

(1) Vide Brady's History of Boroughs. 
B 
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Ancient con- 
stitution of the 
borough. 



Modern con- 
stitution of the 
borough. 



place some time between the reigns of Henry the First 
and Henry the Third. 

The constitution^ however, of this corporation, as exhi- 
bited by the various charters granted to the borough, has 
varied at different periods. In its earliest history it con- 
sisted of burgesses only; at a subsequent period it con- 
sisted of a mayor and burgesses; for in Edward the 
Sixth's reign a contract was entered into between the 
mayor and burgesses, and in that name, without the addi- 
tion of bailiffs, are they described in a deed, bearing date 
the third of that king's reign (1). A charter granted by 
Philip and Mary, bearing date in the year 1558, first 
recognizes this community by the name of mayor, bailiffs^ 
and burgesses. 

On the renewal of the charter in the 4th year of Queen 
Elizabeth's reign, which was obtained in consequence of 
the ambiguity of the former charters, we find, for the first 
time, mention of the ^'capital burgesses," who were to be 
twelve in number. 

In the sixth year of the reign of her successor, King 
James the FiJ*st, these twelve take the name of aldeimen, 
and from that time to the present the corporate name has 
been " mayor, bailifis, and burgesses of Chepping Wy- 
eoinbe;*' and the constituent parts of the body have ever 
since been a nutyOr, twelve aldermen, two bailiffi, and an 
indefinite number of burgesses. 

The last charter granted to the borough waft in the 
I5th year of Charles the Second, and which is conse- 
quently the governing charter. By this a complete con- 
stitution is established for the future succession of this 
body, and for the government of the town: a power is 



(1) Vide Mr. John Davis's (translator of records) evidence on the 

trial. 
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given to the mayor, aldermen, and bailiffs, to make bye- Powers of Ae 

1 ,1 .11 - 1. corporation, 

laws, and to nave a common council; the mayor is di« 

rected to be one of the most honest and discreet bur* 
gesses, and the baiUffs and the aldermen are to be elected 
from the same body; and further provision is made in the 
following words for the succession of burgesses: — "And 
that the mayor, bailiffs, and burgesses of the same bo- 
rough, and their successors, or the major part of them, 
from time to time for ever, shall and may be able to elect 
so many and such other men inhabiting or not inhabiting 
within th^ borough aforesaid, as and which to them shall 
seem most expedient, to be burgesses of the said bo- 
rough." 

Some time in the year 1817, a translation of the charters Origin of the 
granted to this b<^ough was made by subscription, on k^%. Wat- 
which occasion several of the inhabitants of the borough ***'• 
were of opinion, that the mode in which the burgesses 
had been elected was contrary to the charter and to the 
law; and in Hilary Term, 1819, a motion was made in 
the Court of King's Bench, upon the affidavit of a burgess 
and an inhabitant, for a nde to show cause why an infor- 
mation, in the nature of a quo warranto, should not be 
filed against Thomas Westwood, the defendant in the 
following case, to show by what authority he claimed to 
be one of the burgesses of- the borough. 

No cause being shown against this rule, it was made 
absolute, and in Easter Term of the same year an infor- 
mation was filed against the defendant, to which he put in 
four pleas (1), — the first, of an ancient custom for the mayor 



(1) The following observations a numerous and influential class of 

are here added for the purpose of individuals, who feel a deep interest 

explaining some of the terms of in the proceedings recorded in this 

legal procedure, for the benefit of volume, but who, in many in- 

B 2 
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and common council of the borough to elect the burgesses; 
the second, third, and fourth, being in substance the 
same, founding the right of such election upon a pre- 
sumed bye-law. 

Issues were taken to these several pleas, and on the 
trial of the same at the Bucks Midsummer Assizes, 1821, 
a verdict was found for the defendant generally upon all 
the issues (1). 

In Michaelmas Term, 1821, ah application was made to 



stances, cannot be presumed to 
be acquainted with the technical 
language of lawyers. " Plead- 
ings," in the language of Sir Wil- 
liam Blackstone, " are the mutual 
altercations between the plaintiff 
and defendant, which at present 
are set down and delivered into 
the proper offices in writing, 
though formerly they were usually 
put in by their counsel viva voce 
in Court, and then minuted down 
by the chief clerks." The object 
•of these preliminary proceedings 
is to disentangle, from the various 
matters in dispute, the simple 
point or points necessary for pro- 
^rly deciding the question be- 
tween the litigating parties. The 
fifst step is a declaration^ or, a^' 
in this instance, and in all cases 
which are partly of a civil and 
partly of a criminal nature, an m- 
formation. The answer of the de- 
fendant is called a plea, and there 
may be one or more, as in the pre- 
sent case there were three; the de- 
fendant being thus enabled to pre- 
sent his defence in every point of 
view which he thinks favourable to 
his case. If the defendant's plea does 



not amount to a total contradiction 
of the case set up by the informa- 
tion, the prosecutor puts in an an- 
swer to it, which is called a repli- 
cation: this replication may either 
put in issue the several matters of 
the plea,— or it may state other 
matters, by which it evades the 
effect of the plea,— or it may admit 
the facts pleaded, and deny the 
legal conclusion which the defend- 
ant would draw from tliera, which 
is called a demurrer, all of which 
things were done by the prosecutors 
in this case. The defendant may 
also, if he pleases, put in an answer 
to the replication, which answer is 
called a rejoinder, which may be 
framed exactly with the same ob- 
jects as the replication : if at this 
stage of the proceedings all the facts 
of the case are not raised, the 
parties may go on by a sur-re- 
joinder, rebutter, sur-rebutter. 

(1) This cause was tried before 
Mr. Justice Richardson and a spe- 
cial jury. Mr. Dover and Mr. 
Munro were counsel for the crown; 
Mr. Serjeant Blossett and Mr. 
Storks for the defendant. 
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the King's Bench to set aside this verdict^ on the ground 
of all the issues being found for the defendant, which was 
manifestly wrong, as the issues were inconsistent, and that 
the jury should have given their verdict for the defendant 
on one plea only, inasmuch as his election could only have 
been made according to one of the modes pleaded. 
The Court granted this application as to the issues upon 
the first and second pleas, with liberty to each party to 
amend their pleadings without costs. 



The defendant accordingly put in the following amended 
pleas: — 

The first plea stated, that Chepping Wycombe had Plea of an im- 

. *^ r«-^ o ./ ^ memorial cus- 

been a borough from time immemorial, and that during tom for the select 
all that time there have been within the borough a mayor, burgeaiet.**^ 
two bailiffs, and an indefinite number of burgesses, of 
which burgesses there have been twelve, sometimes called 
principal burgesses, sometimes capital burgesses, and for 
a long time and now called aldermen, who, together with 
the bailiffs of the borough for the time being, have been 
a common council to assist the mayor: that from time 
immemorial there hath been an ancient and laudable 
custom withhi the borough, that the mayor and common 
council for the time being, or the major part of them duly . 
assembled together for that purpose, have, from time to 
time by themselves, and without the concurrence and 
assistance of the rest of the burgesses, nominated and 
elected such person or persons to be a burgess or bur- 
gesses of the said borough, as to them, the mayor and 
common council for the time being, or the major part of 
them so assembled together, hath seemed meet, and that 
the defendant was duly nominated and elected pursuant 
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to the 8aid custom, and duly admitted into the office of 
burgess. 
Same plea Id a Xhe second plea was the same in substance as the first, 
form. but stated generally, that immemorially there had been, 

and ought to be, and was, a common council, without stat- 
ing how it was constituted ; and that there was a custom 
for the mayor and common councilmen to elect burgesses, 
and stated the defendant's election by the common 
council. 
Plea of a bye- The third plea alleged, that the borough of Chepping 

law,bjvirtueof , , , , i, . . . , ^r "© 

which the mayor Wycombe had been from tune immemorial an ancient 
ooancUeklc?ed borough ; and that long before, and at the time of grant- 
the borgesses. jj,g ^y^^ letters*patent thereinafter mentioned, the burgesses 
of the said borough were a body potitic and corporate, 
called and known by the name of the mayor, bailiffsj and 
burgesses of the borough of Chepping Wycombe, and 
that from time immemorial there had been an indefinite 
number of burgesses within the said borough, and that 
King Charles the Second, in the fifteenth year of his reign, 
did, by letters-patent, grant, ordain, constitute, and con- 
firm to the said mayor, bailifis, and burgesses, that there 
should thenceforth be one of the most honest and discreet 
burgesses, to be elected in manner in the letters-^Mitent 
mentioned, to be mayor; two honest and discreet bur- 
gesses to be bailifis ; and twelve discreet men, continually 
^ residing in the said borough, who diould be called alder* 
men ; and that the mayor, bailifis, and burgesses of the 
borough, and their successsors, or the migor part of them, 
from time to time for ever, should and might be able to 
elect so many and such otiier men, inhabiting or not in- 
habiting, within the said borough, as to them should seem 
most expedient, to be burgesses of the said borough; and 
the said King did thereby grant and confirm unto the said 
mayor, bailifis, and burgesses, that the said aldermen and 
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bailiffs should be and be called the common council <^ the Power for the 
borough; and that the mayor, aldermen, and bailiffs of the mon^councirto 
said borough, and their successors for the tune being, or in*ccrunrw$ei. 
the major part of them, (of whom the mayor for the time 
being the said late King willed to be one,) might and should 
have fiill power and authority to frame, constitute, ordain, 
and make, from time to time, such reasonable laws, 
statutes, and ordinances whatsoever, as to them should 
seem to be good, wholesome, useful, honest, and neces- 
sary, according to their sound discretion, for the good 
rule and government of the burgesses, artificers, &c., in- 
habitants of the borough aforesaid, for the time being, 
and for declaring in what manner and order the aforesaid 
mayor, aldermen, bailiffs, and burgesses, and the artifi- 
cers, inhabitants, and residents of the borough aforesaid, 
should behave, conduct, and carry themselves in their 
offices, mysteries, and businesses, within the said borough 
and the limits thereof, for the time being, and otherwise, 
f(Nr the fiirther good and pubfic advantage and rule of the 
said borough, and the victualling of the said borough ; 
and also for the better preservation, government, disposi- 
tion, letting, and demising of lands, tenements, jrassessions, 
revenues, and hereditaments, to the aforesaid mayor, bai- 
liffs, and burgesses, and their successors, by the said 
letters-x>atent, or otherwise given, granted, assigned, or 
confirmed, or thereafter to be given, granted, or assigned, 
and other matters and causes whatsoever, touching or in 
anywise concerning the said borough, or the state, right, 
and interest of the same borough ; and that the mayor, al- 
dermen, and bailiffs should have power to impose fines for 
non-compliance with their bye-laws. 

The plea then recited part of the charter, nominating Mode of elect- 
the first officers of the borough, and set out the mode of "'^ "'* ""^*"'* 
electing them in future as follows: — ''And the said late 
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Kingj by hU said letters-patent^ for himself, &c. furtlier 
granted and confirmed, that the said mayor, bailiffs, 
and burgesses of the borough aforesaid, for the time 
being, or the major part of them, fix)m time to time 
for ever thereafter, might and should haye power and 
authority, yearly and every year, on the Thursday next 
before the feast of Saint Michael the Archangel, to 
assemble themselves, or the major part of them, in the 
Guildhall of the borough aforesaid, or in any other con- 
venient place within the borough, to be limited and 
assigned according to their discretion, and there to 
continue until they, or the major part of them there 
then assembled, should choose, elect, and nominate, one 
of the aldermen of the borough aforesaid to be mayor of 
the borough aforesaid for one whole year then next en- 
suing ; and that then and there they should and might be 
able to elect and nominate, before they should from thence 
depart, one of the aldermen of the borough aforesaid, for ' 
the time being, who should be mayor of the borough afore- 
said for one whole year then next ensuing; and that he, 
after he should be so elected, before he should be ad- 
mitted to execute the same office, should take a corpo- 
raloath, (within a certain time,) before the mayor, his last 
predecessor, if present, — or, if he should be absent, then 
before such of the aldermen and the rest of the burgesses 
who should be present, — faithftilly to execute the same 
Mude of elect- office. And his said late Majesty King Charles the Se- 
ing t e ai I s. ^^^^^ ^^ ^^ ^. ^ letters-patcnt, for himself, his heirs, and 
successors, for ever granted and confirmed to the afore- 
said mayor, bailiffs, and burgesses of the borough afore- 
said, and their successors, that the mayor, aldermen, and 
bailiffs of the borough aforesaid, for the time being, or the 
major part of them, from time to time for ever thereafter, 
might and should have power and authority yearly and 
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every year^ on Thursday next before the feast of the An- 
nunciation of the blessed Virgin Mary, to assemble them- 
selves, or the major part of them, in the Guildhall of the 
borough aforesaid, or in any other convenient place in the 
borough aforesaid, to be limited and assigned according 
to their discretion, and there to continue until they, or the 
major part of them there then assembled, should elect and 
nominate two burgesses of the borough, aforesaid, for one 
year then next ensuing; and that they, after they should 
be so elected, before they should be admitted to execute 
the same office, should (within a certain time) take a cor- 
poral oath before the mayor, or in his absence, before the 
bailiffs, their last predecessors, or either of them, in the 
presence of such of the aldermen and the rest of the bur- 
gesses who should there be present. And his said late Mode of elect- 
Majesty King Charles the Second, by his said letters-pa- |^f„. ^ "' 
tent^ for himself, his heirs, and successors, further granted 
to the said mayor, bailiffs, and burgesses of the borough 
aforesaid, that if any or either of the aldermen of the 
borough aforesaid, should die, or be removed from his 
office, (which said aldermen, and every, or any of them, 
not well behaving themselves in the said office, his said 
late Majesty willed to be removable, at the pleasure of the 
mayor of the borough aforesaid, and the major part of the 
aforesaid aldermen of the said borough for the time be- 
ing,) that then the mayor, and such of the residue of the 
aldermen of the borough aforesaid, who should be assem- 
bled in the Guildhall of the borough aforesaid, or in any 
convenient place within the borough aforesaid, to be 
limited and assigned according to their discretion, or the 
major part of them so assembled, at the pleasure of the 
mayor, and the residue of the aldermen of the same bo- 
rough, should and might be able to elect and prefer one 
or more of the best and most honest burgesses of the bo- 
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rough aforesaid, in the place or places of the same alder- 
man or aldennen of the borough aforesaid so dead or 
removed fiN>m lus ov their office or offices, to supply the 
afcNresaid n^miber of twelve aldennen of the borough, the 
person so elected to take the oath before the mayor, or 
before the bailiffi, or either of them, as by the said letters- 
patent now remaining of record in the High Court of 
Chancery appears." 
Bjc-iaw for the The plea then averred, that the charter was duly ac- 

election of bur* 

getsei. cepted, and that afterwards, to wit, on the first day of 

December, 1675, the then, mayor, baiMs, and burgesses 
of the said borough, being in due manner met and assem- 
bled for that purpose within the said borough, did then 
and there duly make a certun ordinance, or bye-law, 
(not now extant in- writing,) for the better rule and go- 
vermnent of the said borough, touching and concerning 
the election of the burgesses of the said borough for the 
time then to come, in order to avoid popular confusion 
and disorder in such Sections, by which said ordinance 
or bye-law it was ordained and established in manner fol- 
lowing,«-^1;hat is to 8ay> that from henceforth the mayor 
and eommon council of' the borough^ or the major part of 
them didy assembled together for that purpose within the 
said borough^ should and might, from time to time, and 
at all times thereafter, by themselves, and without the 
concurrence or assistance of the rest of the burgesses of 
the said borough^ select and choose such person or persons 
to be a burgess or burgesses of the same borough, as to 
them the said mayor and common council of the said bo- 
rough for the time being, or the major part of them so as- 
sembled as aforesaid, should seem meet ; and which said 
ordinance or bye-law hath ever since the making thereof 
hitherto been constantly kept and observed by the said 
mayor, bailiffs, and burgesses of the said b<»:ough, and is 
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Still in force. The plea tibien stated the selection of the 
defendant according to the bye-law. 

There were replications putting in issue several of the The replicatioiu 
&cts alleged in the pleas, and then a special replication to 
the first and second pleas, setting out the charter of the 
fifteenth of Charles the Second, whereby it was granted, 
that the mayor, bailifis, and burgesses, and their succes- 
sors, or the major part of tbenii from time to time for ever, 
should and might be able to elect so many and such other 
men, inhabiting or not inhabiting within the borough afore- 
said, as and which to them should seem most expedient, 
to be burgesses of the said borough; and averred, that 
under and by virtue of the said letters-patent, the bur- 
gesses of the borough continually, fix)m and after the 
granting thereof hitherto, have been eligible and of right 
ought to have been elected from time to time by the 
mayor, bailiffs, and burgesses at large of the said borough, 
or the major part of them, and not otherwise. General 
demurrer to the third plea. 

Rejoinder, (after praying that the charter might be Rejoinder, 
enrolled, by which it appeared to contain at the end a 
general confirmation of all Uberties, franchises, immuni- 
ties, privileges, &c., before vested in the corporation,) 
that the said letters-patent were not dvlf accepted by 
the then mayor, bailiffs, and burgesses of the said bo- 
rough, as to that part thereof, whereby his late Majesty 
King Charles the Second did will and ordain, that the 
mayor, bailiffs, and burgesses, of the same borough, and 
their successors, or the major part of them, firom time to 
time for ever, should and might be able to elect so many, 
and such other men, inhabiting or not inhabiting ^thin 
the borough, as and which to them should seem most 
expedient, to be burgesses of the said borough. 

To this rejoinder there was a special demurrer, assign- 
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ing for causes, that the defendant has not, in his rejoinder, 
stated or set forth any charter or letters-patent, or other 
matter of record, dispensing with a total acceptance of the 
said letters-patent, and also because he had stated and 
alleged the supposed partial acceptance of the said 
letters-patent, as a matter of fact, triable by the country, 
instead of stating and setting out therein, as he ought to 
have done, the charter or other matter of record (if any) 
authorising such supposed partial acceptance. The de- 
fendant joined in demurrer. 



Short summarj For the better understanding of these pleadings, and of 

the pleadings, the arguments and judgments to be stated presently, it 

will be proper to observe, by way of bringing succinctly 

before the reader the effect of these pleadings, that the 

result of them was to raise two questions ; — 

1st. Whether the custom, alleged in the first two pleas, 
— that the mayor and common council for the time being 
had the power of electing burgesses,^-was good. 

2d. Whether the bye-law set forth in the third plea, — 
by which the power of electing burgesses was vested in 
the mayor and common council for the time being, — was 
or was not valid. 

In Michaelmas term, 1824, the case came on for argu- 
ment, when, 

As to the first of these points, it was contended on 
the behalf of the crown that the custom was bad, be- 
cause a charter could not hepartiaUy accepted ; and there- 
fore, that the charter which gives the right of election 
to the mayor, bailiffs, and burgesses, superseded the 
alleged custom which gave it to the mayor and common 
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council only: — both these points were, of course; contested 
by the defendant's counsel. 

With regard to the second pointy it was contended on 
behalf of the Crown, that the bye-law set out in the third 
plea was not valid ; first, because the charter having given 
the power of making bye-laws to a select body, it took 
away that power from the corporation at large; and, se- 
cond, that this bye-law was bad, inasmuch as it narrowed 
the number of electors, and thereby gave the power of 
managing the privileges of the corporation to a small 
number of individuals, who would be likely to exercise 
that power to the prejudice of the general interest of the 
burgesses. For the defendent it was contended, that the 
power of making bye-laws was not taken away, and that 
the bye-law in question was valid. 

The several points were argued very ably and in great 
detail : the Judges did not concur in opinion as to all the 
points ; and their judgment was not delivered till the fol- 
lowing Michaelmas term, when they delivered their opinions 
seriatim to the following effect: — 

LiTTLEDALE, J., after statins the pleadings, proceeded The judgment 

A , 1 ^. 1 o . :. , of the Court of 

as follows : — As to the pleadings on the first and second King's Bench, 
pleas; first, the custom for the common council to elect, as 
stated in the first and second pleas, is put an end to by the 
charter. If a corporation accept a charter, which points 
out a different mode of election firom that which has before 
prevailed, they must conform to it in all things, and, 
therefore, the replication is an answer to the first and 
second pleas. It has been argued, indeed, that this is 
mainly a charter of confirmation, and that it confirms the 
custom. In many respects it is a charter of confirmation, 
because the corporation was in existence before, and had 
many possessions, liberties, and privileges, and these were 
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juDGMsvT oonfinned ; 4>ut wbere any thimr new is nrtrochioed^ it cmi- 

OP 

not as to tbem be considered a charter of confirmation : 
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bot» hi fiiet, thb custom is not confirmed. The general 
datise of confirmation has nothing to do with customs as 
to elections prevaBing in the borough. The case oiHad- 
doek{\) does not apply. That was a return to a mamda- 
mm to restore an alderman, and the return was that he 
was removed under the proceedings, which are stated at 
lengih, and for that cause they could not restore him ; 
and it was held that die return was good: and Uie Court 
aaidi that though by the charter stated there was no power 
giren to the oorporatbn to semore an alderman, yet when 
the aldermen before the charter were remoyable for re*- 
sonable cause, the same power still remained, for the 
charter did not merge or extiwyiish any of the ancient 
priffleges, but the corpor atio n might use tiiem as before. 
But there the charter was silent, and, therefore, every 
thing remained as before, but here the charter points out 
a new mode of election. HaddoeVs case (2), and The 
Queen v. Larwood{S) do not apply. 

But then the rejoinder says the charter was not accepted 
in that part which rdates to the election of tiie burgesses. 
I dunk tiiat rejoinder is bad, because I think a corporation 
cannot accept a charter in part only. When a charter is 
given by the Crown, it is consideired as forming a whole 
scheme, formed upon defiberation, for the good govern- 
ment of the boTDu^. Some parts of this may not be 
what the corporation may like in themselves; but the 
Crown, bn the other hand, may have granted them other 
valuable privities, as a sort of compensation for tiie in- 
convenience juid trouble they mig^t suffer firom other 
— . — ...■ — ■ . .._ - .. ■-- - -' .- 

(1) Ld. Raym. 435. (3) 1 Ld. Rayni. 29. 

(2) V€ntr. 355. 
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part^ ; but the corporation would never hate had the jvoouent 
valuable parts uidess they had had some of the tronUe- littledalb,/. 
some ones also. In The King v. The Viee-ChanceUor of — — 
Cambridge {l\ it was cohndered by Lord Man^fieU^ that 
a corporation might accept a charter in part. In page I6>S6 
he says, ^' but there is a vast deal of difference between a 
new charter granted to a new corporation, (who Inilst take 
it as it is granted,) and a new charter given to a corporation 
already in being, and acting either under a forrn^ charter, 
or under prescriptive usage. The latter^ a corporation 
already existing, are not obliged to accept the new charter 
in toto, and to receive either all or ncme of it: th^ may 
act partly under it and partly under their old charter or 
prescription." And Mr. Justice Wilmot {2) says, '* it is die 
concurrence and acceptance of the University that give 
the force to the charter of the Crown, and they may take 
and accept the body of statutes or code of laws sepa- 
rately and distinctly ; they are not bound to take all, or 
leave all." But though such is the law laid down, it wais 
not necessary to do so, because the office of high steward 
was an ancient office, existing long before the statutes of 
Queen Elizabeth, and firom the language of those statutes, 
it is plain the Crown did not mean to interfere witiii the 
niode of electing the ancient officers in the 'University, 
except such as were particularly mentioned ; and a quea-* 
tion lately arose in this Court upon the construction of 
one of those statutes, whether a particular professorship 
fen within the meaning of it, viz. that all cheers, wh«re 
the mode of election was not pointed out, should be elected 
as the vice*chancellor. That was hot a general charter 
given to the Univeri^ty to form the whole constitution of it; 
but a selection of statutes for the election of particidar 

(1) 3 Burr. 1647. (2) 3 Burr. 1661. 
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juDGMEST officers, and it is by the aggregate of different statutes 

OF 

LirriBDALE, 



^^ J given at different times by the Crown, that the University is 



governed. In the King v. Amery (1), Butter, J., says, 
" The averment proceeds on a mistake, by supposing that 
a charter may be accepted in part and rejected as to the 
rest.'* The only instance in which I have ever heard it 
contended that a charter could be accepted in part only, 
is where the King has granted two distinct things, both 
for the benefit of the grantees; there I know that some 
have thought that the grantees may take one and reject 
the other. However that may be, it cannot extend to this 
case : this corporation must either have accepted in toio, 
or not at all. If they could have accepted a part only of 
the charter, they would have been a corporation created 
by themselves, and not by the King. If a charter directed 
that the corporation should consist of a mayor, aldermen, 
and twenty-four common council men, they could not 
accept the charter for the mayor and aldermen only, omit- 
ting the common council men. There not being any case 
where I consider the point as having distinctly come, in 
judgment, there are only the opposite dicta of judges to 
guide us, and then I must give my judgment in that way 
which appears most consonant to the general principle of 
law as applicable to grants of the Crown, that the grantees 
must take the whole of one entire thing which the Crown 
grants, or none at alL Therefore, the rejoinder is no 
answer to the replication to the first and second pleas, 
and judgment must be for the Crown on that part of the 
record. 

The question on the second plea depends on the va- 
lidity of the bye-law, and that resolves itself into two 
questions : first. Whether the body at large had a power 

(1) 1 T. R. 589. N 
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to make the bye-law ? second, Whether they could dele- judgment 

gate the power of election to the mayor and common littledale, j. 

council? or, in other words, Whether they could depute 

the .aldermen to represent the burgesses ? so as to make 

the election by the mayor, bailiffs, and aldermen of the 

same validity as that by the mayor, baiUffs, and burgesses 

at large. 

As to the first, a corporation has an incidental power to 
make bye-laws. But if power be given to a select body, 
then the right in the body at large is impliedly taken away, 
Norris v« Stops (1), recognised in the City, of London v. 
Vqnacker (2) ; and it is considered that an express power 
given to the body at large is unnecessary, because they have 
it in themselves : and so in Child v. Hudson's Bay Com- 
pany (3), it was held, that a corporation has an implied 
power to make bye-laws ; but where the charter gives the 
company a power to make bye-laws, they can only make 
them in such cases as they are enabled to do by the 
charter, for such power given by the charter implies a 
negative that they shall not make bye-laws in any other 
jcases. But that was a corporation established for a par- 
ticular purpose, and the bye-law they made was out of the 
purposes for which they were incorporated, and therefore 
they could not make such a bye-law. But that does not 
establish the general proposition. In the case indeed of 
Rex V. Head (4), Lord Mansfield says, " The body at 
large had no power to make bye-laws, because that power 
is, by the charter, given to the common council, consisting 
of the mayor and aldermen ; and the common council could 
hot by a bye-law take away from the body at large the 
.right of election, which the charter had vested in the 

(1) Hob. 210. (3) 2 P. Williams, 207. 

(2) 1 Lord Raym. 496. 5 Mod. (4) 4 Burr. 2521. 
439. 
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JUDGMENT whole body." This, I should thmk, is not very accurately 
LiTTLEDALEjj. Tcported. Ill the first part of what Lord Mansfield says 
it was not necessary so to determine, because the bye-law 
was bad in every way. Where the power to make bye- 
laws is given to a select body, there can be no doubt but 
it must be exercised by the select body, and cannot be so 
by the body at large ; but I think thb rule only appUes to 
the particular cases where the select body have the power 
given to them. The power belonging to the body at large, — 
it is only an abridgment pro tanio of their privileges, but 
that which is untouched of their power remains as it was. 
There may be many reasons why the power to make bye- 
laws in particular cases may be given to a select body ; 
but if bye-laws are necessary to be made as to other mat- 
ters, there, unless the body at large have a power to make 
them, nobody can : for the select body certainly cannot 
go out of the powers conferredi and therefore many regu- 
lations which are almost essential for the good govern- 
ment of the corporation would be prevented from being 
made, and nothing done upon them. It is then material 
to consider, whether the bye-law in question falls within 
the powers given to the select body, for if it does the body 
at large had no right to make it. The words are certainly 
very large and extensive, but they do not appear to me to 
reach the present case. This, indeed, is not in the proper 
sense of the word a bye-law : it is an order made by the 
body at large to regulate the mode of election, which they 
have incidentally a right to do, to avoid popular confu- 
sion and tumult. It is not a thing which relates to the 
general government of the borough— it is only that instead 
of fifteen hundred persons being present at an election, 
only fifteen shall be so. Besides, it would be a very ex- 
traordinary thing if, when the power of election is given 
to the body at large, a select body should have the right 
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to controul and regulate a power which the body at large judgment 
possess. They may, jndeed, by express words of a charter, l,jtledalb,/. 
have such a power ; but unless it be given by express 
words, they ought not to have it by general' words ; and 
then, if the select body have no such power, such a regu- 
lation cannot be made at all, unless it be by the body at 
large ; and this consequence would follow, that in a cor- 
poration where a select body have power to make bye* 
laws for particular purposes, no regulation can be made at 
all for any other purpose : the inconveniences of popular 
tumult and confusion must exist in such a corporation, 
and one of the powers in the corporation, which, from the 
case in 4 Coke to the present time has always been re- 
garded as belonging to a corporation, must be lost, and 
cannot be exercised. 

On the second question. Whether aldermen may be sub- 
stituted for the burgesses at large? It appears to have 
been the practice in ancient times, that in order to avoid 
confusion in popular elections, the number of the electors 
should be limited ; and that though the charter gave the 
right of election to the burgesses at large, a less number 
than the whole actually made the election; and some 
questions having arisen on this, it was referred by the 
lords of the council to the judges, to know what the law 
in this case was ? and it was resolved by the justices, 
upon great deUberation and conference had amongst them- 
selves, that such ancient and usual elections were good, 
and well warranted by their charters, and by the law also; 
for in every of their charters they have power given them 
to make laws, ordinances, and constitutions for the better 
government and order of their cities or boroughs ; and by 
force of which, and for avoiding of popular confusion, they» 
by their common assent, constitute and ordain that the 
mayor, or bailiffs, or other principal officers, shall be 
elected by a selected number of the principal of the com- 

c2 
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JUDGMENT monalty, or the burgesses as is aforesaid, and prescribe 
also how such selected number shall be chosen ; and such 
ordinance and constitution shall be good and allowable, 
and agreeable with the law and their charters for avoiding 
of popular disorder and confusion; and although now such 
constitution or ordinance cannot be shown, yet it shall be 
presumed and intended, in respect of such special manner 
of ancient and continual election, (which special election 
could not begin without common consent,) that at first 
such ordinance or constitution was made ; such reverend 
respect the law attributes to ancient and continual allow- 
ance and usage, although it began within time of memory. 
The case of Corporations (!) is very shortly mentioned in' 
Jenkins, 273, case 93. In the Corporation of Colchester 
V, ^c. (2), it was held by Coke, C. J., and the rest of the 
court, that ^* If there be a popular election of the mayor 
and aldermen in corporation towns, and this happens to 
breed a confusion amongst them, this may be altered by 
their agreement, and by the common consent of all, to 
have their elections made by a fewer number, but not 
otherwise. But if by their charter they are to be elected 
by them all, then this is not to be altered but by and with 
the general assent of the whole town, and so by this means 
take away confusion." The same doctrine is fully recog- 
nised in several subsequent cases in more modem times, 
viz. Rex V. Tomlyns (3), Rex v. Spencer (4), and Rex v. 
Phillips^ Mayor of Carmarthen, and Lee v. Wallisy the 
particular circumstances of which it is not necessary now 
•to state. 

But cases hiave occurred where questions have arisen as 
to the application of the rule ; and in Rex v. Spencer , who 
claimed to be a common councilman of Maidstone, the 
power of electing the common councilmen was in the 

(1) 4 Co. 77, b. 40. and 41 Eliz. (3) Cas. Temp. Hardw. 316. 

(2) 3 Bulst. 71. 13 Jac. I. (4) 3 Burr. 1827. 
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mayor^ jurats, and commonalty ; and the charter gave a judgment 
power to make bye-laws to the mayor, jurats, and common ^^ 

LITTLEDA liEj /■ 

council. The mayor, jurats, and common council, made ' — 

a bye-law to restrict the number of electors to the mayor, 
jurats, and common council, and such of the common 
freemen as had served the office of churchwarden and 
overseer of the poor : it was held, that the bye-law nar- 
rowing the number of electors could not be supported, 
because the bye-law restricting the number of electors 
was not made by the body who had the right of election^ 
and also because it excluded such of the commonalty as 
had not served an office which had no connection with 
the corporate character. In Rex v. Cutbush (1), common 
councilman of Mateb/one, the bye-law was made by the 
mayor, jurats, and common council, to confer the right of 
election on the mayor, jurats, common council, and sixty 
senior freemen. There the bye-law was made by a select 
body, and was held bad, because the right of election was 
in the mayor, jurats, and commonalty. In the King v. 
Head and others^ freemen of Helstony it appeared that 
the burgesses were incorporated by the name of the 
mayor and commonalty; and by the charter, four alder- 
men were created, who, with the mayor, were to be the 
common council, and had a power to make bye-laws. The 
right of election was in the mayor and commonalty, toge- 
ther with the aldermen. The common council made a 
bye-law, with the assent of the commonalty, that the mayor 
and aldermen, exclusive of the commonalty, should elect 
the burgesses, and it was held bad. But there an in- 
tegral part of the electors was excluded, viz. the commouf 
alty ; for the power of election was in the mayor, alder- 
men, and commonalty; and, therefore, they could not 

(1)4 Burr. 2205. 
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JUDGMENT exclude the commonalty, who were by this means not 
LiTTLEDALE J. rcprescnted. It may be observed, also, that the bye-law 
was irregular. 1st, Because not made by the mayor and 
aldermen only, who had the power to make bye-laws; 
they called in the commonalty to assist, not as forming 
part of the meeting, therefore, under the charter, it was 
bad. Sd. It was bad under the general powers in a cor« 
poration, because the aldermen as a body were not the 
corporation ; as the mayor and commonalty were the cor- 
poration, and the commonalty were called in only to assist, 
and did not form an integral part of the meeting. 3d. It 
was bad, because, if made by the mayor and aldermen 
only, they, as a select body, had no right to make bye- 
laws as to elections, where the right was vested in the 
mayor and commonalty, together with the aldermen. In 
Rex V. AshiveU{l) the right of electing the aldermen was 
by a charter given to the mayor and burgesses ; and they 
made a bye-law restricting the electors to the mayor and 
certain of the burgesses, viz. the recorder, aldermen, 
coroners, common councilmen, and such of the burgesses 
as had served<»the office of chamberlain or sheriff, and 
such bye-law was held good. In Rex v. Bird (2), the 
right of election of burgesses was, by the charter, in the 
mayor and burgesses, being the corporate body. The 
mayor and burgesses made a bye-law to restrain the num- 
ber of electors to the mayor, aldermen, and eighteen bur- 
gesses there mentioned, and the defendant was elected by 
the persons under the bye-law. No doubt was enter* 
tained as to the general right of the corporate body to 
make a regulation to limit the number of electors, and the 
defendant was held well elected. This is the last case on 
the subject, and in all these cases the general power of 
the corporate body is admitted. Then there may be 
(1) 12 East, 22. (2) 13 East, 367. 
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questions arise whether, admitting the general right of judgment 
the corporate body, this restriction falls within the prin- uptled^ale, j, 
ciples of law. And one objectioli may be, that the alder- 
men do not fairly represent the burgesses, because there 
is no doubt, but in the body created by the bye-law or re- 
gulation the burgesses must be represented. I am very 
free to admit, that there is as little representation of the 
burgesses as one can well imagine^ and much less tiian has 
occurred in any of the cases. But still they do, in a small 
degree, represent the burgesses. The aldermen, by 
being elected, do not cease to be burgesses ; they are still 
burgesses, though with more authority ; they are not an 
integral part of the corporation. If there be a meeting of 
the body corporate, which consists of the mayor, bailiffs, 
and burgessess, it is not necessary tiiat any of the alder- 
men should be present, and if they are present they do 
not vote as aldermen but as burgesses. The aldermen 
are elected by the mayor and the residue of the aldermen. 
So that, though remotely, the burgesses have something 
to say to the election, and I think the aldermen may be 
considered as representing the burgesses ; and they are 
only a different body from the burgesses at large, when in 
their quality of aldermen, they are to discharge the various 
duties assigned to them. It must be observed, also, that 
this mode of election is that which was adopted by custom 
before the charter in question ; and, therefore, one may 
well presume that it was a reasonable mode of election, 
and not attended with any prejudice or inconvenience to 
the general interests of the corporation ; and though that 
cannot be taken into consideration in considering the 
effect of the second plea, because the facts stated in one 
plea cannot be brought to bear upon the facts in another 
plea, so as to affect the construction of that plea ; yet one 
may, at all events, put a supposition that such a mode of 
election might exist before the charter. It may be said, 
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JUDGMENT ilmi the rule laid down in the case of corporations does 
HOLROYP, J. not extend to burgesses^ but only to the higher corporate 
"" offices, and the language of the resolution is only applied 
to them. But the same reason applies to burgesses that 
does to the higher offices of the corporation; and there is 
f yen a still stronger reason for avoiding popular tumult 
and confusion, because the election of burgesses is of 
more frequent occurrence than that of the higher officers. 
The case of Rex v. Hetid ( 1) was that of the election of a 
burgess, and no distinction was made between a burgess 
and any superior officer of the corporation. The King y. 
Bird (2) was the case of a burgess, and no distinction was 
taken by the Court between him and other officers. The 
point was noticed in the argument, but not in the judg- 
ment. It has been held, indeed, as appears by 4th Inst. 
48, that if the corporate body at large have a right to 
elect members of parliament, they cannot delegate- that 
power to a select body ; but that is because it is consi- 
dered as for the benefit of the public that they should all 
have votes, and it is not to be compared to the case of the 
election of mayors and other officers of corporations. 

If the bye-law be found inconvenient, the corporate 
body may repeal it by the same authority by which they 
made it; and, therefore, if any mischief be likely to arise, 
they may correct it themselves. For these reasons, I am 
of opinion that judgment must be given for the defendant 
on the third plea. 

HoLROYD, J, — As the Court concur in opinion on the 
question as to the acceptance of the charter; and as I 
understood the judgment upon that point was to be deli- 
vered by the Lord Chief Justice, I shall confine my ob- 
servations to the two questions raised on the demurrer to 
the third plea. The first question is. Whether the power 

(1) 4 Burn 3515. (2) 13 East, 367. 
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of making the bye-law in question was taken away from judgment 
the body at large by the power of making byeJaws given ^^ 

by the charter to the select body, viz. the mayor ind • • 

common council? 

The second is. Whether (supposing the body at large to 
have jurisdiction to make bye-laws or regulations touching 
the mode of electing burgesses) this is a valid bye-law? 

With a view to these two questions, it is material to 
attend to the particulars of the third plea, as they stand 
admitted by the demurrer to that plea. 

It appears by that plea, and must be taken to be ad-^ 
mitted upon the demurrer to it, that the borough of Chep- 
ping Wycombe was immemorially an ancient borough; and 
that before and until, and at the time of granting the 
charter of Charles the Second, the burgesses were a body 
corporate, by the name of the mayor, bailiffs, and bur- 
gesses of that borough: and that within the borough 
there immemorially had been, or of right ought to have 
been, and then still ought to be, an indefinite number of 
burgesses of the borough; that King Charles the Second, 
by his letters-patent, dated 16th of November, in the fif- 
teenth year of his reign, granted and confirmed to the said 
body corporate, the mayor, bailiffs, and burgesses, that 
from thenceforth for ever one of the burgesses to be 
elected in manner after mentioned should be the mayor. 

It is to be observed, that this, with what follows in the 
plea, will show that the aldermen were considered as still 
continuing to be burgesses, because the mayor was to be 
elected out of the aldermen, and yet the charter expresses 
that one of the burgesses to be elected in manner after 
mentioned should be mayor. And the mayor is directed 
to be sworn in before the last mayor, or in his absence 
before the aldermen and the rest of the burgesses pre- 
sent, and the like as to the bailiffs* oaths. And two bur- 
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JUDGMENT gesses should be the bailiffs ; and twelve men, inhabiting 
continually within the borough, should be aldermen ; and 
that the mayor, bailiffs, and burgesses of the said borough 
(that is to say, the body corporate, consequently including 
the aldermen) and their successors, or the major part of 
them, might elect such other men, inhabiting or not 
within the borough, as to them should seem expedient, to 
be burgesses. Then the plea states, that by the charter 
the king granted and confirmed ** to the said mayor, bai« 
liffs, and burgesses of the said borough,*' (that is, to the 
whole body corporate, consequently including the alder- 
men,) '* and their successors, that the aforesaid aUerraea 
and bailiffs, and their successors, should be the common 
council of the borough, and should be assisting and aid«- 
ing to the mayor in all matters and causes touching and 
concerning the borough aforesaid," then, *' that the king 
granted and confirmed to the aforesaid mayor, bailifib, and 
burgesses of the borough aforesaid," (that is to say,) *' to 
the whole body corporate, including the aldermen and 
their successors; that the mayor, aldermen, and baiUffs of 
the borough aforesaid, and their successors for the time 
being, or the major part of them, of whom the mayor to 
be one, should have power and authority to make such 
reasonable bye-laws as to them should seem good for the 
purposes therein mentioned/' Those purposes are, for 
the good rule and government of the burgesses, arti- 
ficers, and inhabitants of the borough, and for declaring 
in what manner and order the mayor, aldermen, bai- 
liffs, and burgesses, the artificers, inhabitants and re- 
sidents of the borough, should behave themselves in 
their ofiices, mysteries, and business within the borough 
and the limits thereof, (i. e. how these several officers 
and persons, and not how the body corporate itself 
shall behave or act, or what it shall do,) and other- 
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wise for the further good and public advantage and rule iuoom ent 
of the said borough^ (not toudiing or concerning the bolboyd^ j. 
body corporate itself, or the government of itself, or the 
exercise of its powers,) and the victualling of the same 
borough, and also for the better preservation, government, 
disposition, &c. of the possessions, &c. of the mayor, 
bailiffs, and burgesses, (that is to say the body corporate,) 
and their successors, and other matters and causes what« 
soever, touching or concerning the said borough, or the 
state, right, and interest of the said borough, with power 
to the body corporate, (i. e. to them and their successors,) 
by the mayor for the time being; and the bailiffs and 
aldermen, being the common council, or by the major part 
of them as aforesaid, to assess reasonable pains and fines 
upon the delinquents. 

The plea goes on to state, that the charter then ap« 
pointed one person therein named to be the first mayor, two 
other persons therein named to be first bailiffs, and twelve 
other persons to be first twelve aldermen. {The Learned 
Judge then stated the mode of election of mayor , baUiffe^ 
and aldermen as set out in the pleadings,) The plea then 
avers, that the letters-patent were duly accepted by ^ 
then mayor, bailiffs, and burgesses of the borough afore- 
said : that, after the acceptance of the said charter, and 
before the defendant's election, to wit, on the first of De- 
cember, 1675, the then mayor, bailiffs, and burgesses duly 
made a bye-law, not now extant in writing, for the better 
government of the borough, touching and concerning the 
election of future burgesses, in order to avoid popular 
confusion and disorder in such election. The bye-law 
was, that the mayor and common council of the borough, 
or the major part of them duly assembled together for 
that purpose within the borough, should, by themselves, 
and without the concurrence or assistance of the rest of 
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JUDGMENT the burgesses, elect such persons to be burgesses as ia 
HOLROYD / them, or the major part, should seem meet, which bye- 

law has been since constantly kept and is still in full 

force. Then the plea states defendant's election to be 
a burgess by the mayor and the major part of the then 
common council duly assembled within the borough pur- 
suant to the bye-law, and his being sworn in, et eo war- 
ranto executing the office of one of the burgesses. 

On the demurrer to this plea, the above two questions 
arise. The first is. Whether the power of making the 
bye-law in question is taken away from the body at large^ 
by the power of making bye-laws, given by the charter to 
a select body, viz. to the mayor and common council? 
This power of making the bye-law in question is not,! 
think, thus taken away from the body at large. The bye- 
law in question, if it had been made by the select body, 
to whom a power of making bye-laws is thus given by 
this charter, would be invalid on the principles laid down 
in Rex v. Spencer (l), and Rex v. Cutbush, the select 
body not for this purpose representing the body at large, 
and the select body thereby would be taking a privilege 
away from others, and narrowing and restraining it solely 
to themselves. In Rex v. Spencer, common councilman 
of Maidstone, it appeared that the town of Maidstone 
was incorporated by charter of the 21 Geo. II., by the 
name of mayor, jurats, and commonalty, to consist of a 
mayor, thu-teen jurats, (including the mayor,) and forty 
common councihnen. And power was granted to the 
mayor, jurats, and. common council to make bye-laws ; but 
the election of common councilmen was by the charter 
to be by the mayor, jurats, and commonalty, or the major 
part of them: that a bye-law of the 18th August, 1764, 
made by the mayor, jurats, and common council, gave 

(1) 3 Burr. 1827. 
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that right to the mayor, jurats, and common council, and judgment 
such common freemen as resided in and had served for a 
year as churchwarden and overseer for the town and 
parish of Maidstone, or the major part of them. It was 
held, (there heing other objections to the bye-law,) that 
such a bye-law, affecting and narrowing and restraining 
the rights of the body at large, could not be made by the 
select body, notwithstanding the power of making bye- 
laws was given them by the charter; not being for that 
purpose the representatives of the whole community, they 
could not assume to themselves what belonged to the 
body at large: but Lord Mansfield says, "Where the 
power of making bye-laws is in the body at large, they 
may delegate their rights to a select body, who become 
the representative of the whole community.** So in the 
present case, I think, that, though the power of making 
bye-laws for particular purposes, or even in general, was 
given by the charter to a select body, yet if by reason 
that such power cannot, in the present case, be exercised 
by the select body on account of the rights of others, it is 
vested or remains incidently in the body at large, the 
body at large may, by a bye-law made by common or ge- 
neral assent, delegate their right of the election of bur- 
gesses to a select body being a part of themselves, in like 
manner as they could if the power either for particular 
purposes or in general of making bye-laws had not been 
given to a select body, but had been wholly vested in the 
body at large, more especially if, as in the present case, 
the bye-law cannot in any instance be carried into effect 
without its being thereby confirmed by the very body, the 
mayor and common council, to whom the power of making 
bye-laws is expressly given by the charter. In Rex v. 
Cutbush{\\ a common councilman of Maidstone, a similar 

(1) 4 Burr. 2208. 
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JUDGMENT bye-law appeared to have been made by the mayor, 
HOLROYD, J. jurats, and common council, transferring . the right of 
election of common councOmen from tbe mayor, jurats, 
and commonalty to the mayor, jurats, and such of the 
commonalty as should be of the common council, and 
sixty others of the commonalty, who shoidd be tiie se* 
nior common freemen for the time being, or the major 
part of than: the question was, whether that was a 
good bye4aw, and it was held to be bad, as manifestly 
contrary to the intent of the charter, and being made by a 
part of the corporation, to deprive the rest of their right 
to elect, without their consent. And Yates, J. said, in 
the case of Corporations {l\ " the bye-law .which was put 
in question did not vary the constitution, and the great 
ground of that resolution was, that it must be made by 
common assent; but a bye-law made by a part of the cor- 
poration to exclude the rest, without their assent, is not 
good.'' In the present case, the power in the body at 
large of making the bye-law in question, which, but for 
the power of making bye-laws given to the select body, 
would be incidentally in the body at large, (supposing the 
bye-law not objectionable on any other ground,) and the 
power of making this bye-law, (which the select body 
could not make,) remaining, therefore, in the body at 
lai^e, notwithstanding the power of making bye-laws given 
by the charter to the select body, is not, as it seems to 
me, inconsistent with the power of making bye-laws, ex- 
pressly given by the charter to the select body: and upon 
principle, I think, that this incidental power is not taken 
away from the body at large in cases where it cannot by 
law, exbt in or be exercised by the select body, except 
so far as the continuance of this power in the body at 

(1) 4 Co. 77 b. 
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large, would be inconsistent with the express power given judgment 
to the select body. In Haddock*^ case (1) it appears^ that hol^otd, j. 
the ancient powers and privileges of a corporation con- ' 
tinue to exist, and are not merged or extinguished by a 
charter. That was the case of a return to a mandamus to 
restore him to the office of alderman. The return was, 
that he had been removed imder a prescriptive power 
which had existed previous to the charter of 13 Car. I. 
The Court all held this return good, for, though by the 
charter of Charles the First, there is no power given for 
the corporation to remove an alderman, yet when the eon- 
siliariif alias aldermannif were before the said charter re- 
movable for reasonable cause, the same power still re- 
mains; for that the charter doth not merge or extinguish 
any of the ancient privileges, but the corporation might 
use them as before; and if it were otherwise, it would be 
very mischievous to most of the corporations in England, 
who have taken new charters, but were ancient corpora- 
tions before. 

This I apprehend to be the law, unless where the char- 
.ter vests- a prior ancient existing power or privilege else- 
where than where it was before, or varies it, as in the 
case on which one of the questions on the other pleadings 
has arisen. 

The same principle had also been adopted and applied in 
a former case of Hicks v. Launceston(2), in P. 8 Car. B. R. 
to the case of an election. There it is said, '* if the King 
create a corporation of a mayor and eight aldermen, with a 
clause, that upon the death or amotion of any alderman, 
it should be lawful for the mayor and the rest of the al^ 
dermen, within, eight days next after such death or amo- 



(1) Sir Tho. Raym. 435. t (2) 1 Roll. Abr. 513, tit. Corpora- 
Vent. 355. Hon, G. pi. 5. 
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JUDGMENT tion, to elect aDother alderman in his place ; although there 
HOLROYo, J. ^ ^^ election within the eight days^ yet they may elect an 
alderman at any time afterwards, for they have power to 
elect another as incident to the corporation created. For 
anciently corporations had no such clause giving them power 
to elect, and this affirmative power does not toll the im« 
plied power incident to the corporation/^ So I say in the 

.present case, the affirmative and express power, given by 
the charter to the select body, of making bye-laws, does not 
toll the implied power incident to the corporation in cases 
in which the affirmative express power cannot, by law, be 

- exercised by the select body, or to which it does not ex^ 
tend; but that the same principle which in those cases, 
the one of removal, the other of election, continued pre- 
existing incidental powers of removal and election, by rea- 
son that the charters did not take them away or annul 
them, will, in my opinion, in the present case, continue 
in the body at large their incidental power of making 
bye-laws in such cases, so far as it cannot, in law, be 
vested in the select body, or as it is not by law vested in 
such select body. And the very reason given in 1 Roll. Abr. 
513, Corporation, G. pi. 4, for the power of making bye- 
laws being incident to a corporation, viz. ''for a body 
politic cannot be governed without laws," and tiiat '' they 
ought always to be subject to the law of the realm as sub- 
ordinate to it,'' applies to the continuance of such inciden- 
tal power in the body corporate at large upon subjects 
and in cases to which the power expressly given by charter 
does not, in fact, or cannot by law apply. Lord Mans- 

fieldy indeed, in Rex'y. Head and Four Others {i), freemen 
of Hehton, affirmed in Dom. Proc.{2), is stated to have 
said, '' The body at large had no power to make bye-laws, 

(1) 4 Burr. 2515. (2) 6 Bro. P. C. 511, 
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because tbut power wm hj the elMfiter gWen fo the com- iudomekt 
mon councSy consktmg of the mayor and aldermen. And h^j^royd j. 
the common council could not, by a bye-law, take away — — — — 
firom the body at large the right of election, which the 
charter had vested in the whole body/* Lord Mansfield 
adds, ^' This is exactly the case of Maidstone.^* But that 
dictum was extra-judicial, and the case was determined on 
another ground, that the bye-law then in question was not 
made by the body at large, but only by the mayor and al- 
dermen, though with the assent of the commonalty; but' 
those words, ^' with the assent of the commonalty,'* made 
no difference, as it was held, the commonalty could not 
be assembled to assent, and it was considered as the bye- 
law of the mayor and aldermen only. What Lord Mans^ 
field is said to have stated was therefore extra-judicial 
and unnecessary for the decision of the case, which he 
held to be exactly the case of Maichtone; but, taken as a 
general proposition, what he said is not incorrect, that the 
body at large had no power to make bye-laws in general^ 
because that power was by the charter given to the com- 
mon council: but it was not argued, discussed, or con- 
ridered, nor was it necessary, or at all material that it 
should be so, whether, because the common council could 
not make the bjre-law there in question, inasmuch as they 
wovdd thereby take away a right of election from the 
body at large without their assent, that very circumstance 
did not leave in the body at large the power, as an inci- 
dental right not taken from them, of making bye-laws to 
regulate the right of election of freemen vested in them by 
the charter. That point, I say, was not put or con- 
sidered. Where a power is expressly given, either to a 
select body or to the body at large, to make bye-laws on 
particular occasions or for particular purposes, the power 
to make bye-laws, whether it be in a select body or in the 

D 
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JUDGMENT body at large, may possibly be to be confined to those oc* 
HOLROYD / casions and those purposes only; though from the reason- 

ing in Plowden, 113, and the above cases in Roll's 

Abr., this may probably be otherwise in the case of such 
a limited power expressly given to the body at large. But 
if it be to be so confined, that is because of the implication 
that such was the grantor's intent, and because otherwise the 
restraining words ** on the particular occasions and for the 
particular purposes,'* would be rendered useless and in- 
operative. The case of Child v. The Hudson's Bay Com- 
pany (l) is appUcable to this point. The Hudson's Bay 
Company were by charter incorporated and empowered 
to make bye-laws for the better government of the company, 
and for the management and direction of their trade to 
Hudson's Bay. Lord Macclesfield says, '^ A corporation 
has an implied power to make bye-laws; but where the 
charter gives the company a power to make bye-laws, they 
can only make them in such cases as they are enabled to 
do by the charter; for such power given by the charter 
implies a negative, that they shall not make bye-laws in 
any other cases. Thus, where the company in the pre- 
sent case have a power given them by the charter to make 
bye-laws for the management of their trade to Hudson's 
Bay, this power implies a negative that they cannot make 
any other bye-laws; a fortiori they cannot make bye-laws 
in relation to projects and insurances which by Act of 
Parliament (statute 6 Geo. I. c. 18,) are declared to be 
illegal." It may be observed, too, that the bye-law gave 
the company a lien on the stock in the company of any 
member who should be indebted to the company. And 
they appUed this bye-law to pay the debt of a member, 
claimed to be due to them on a project by them of insu- 
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ranees on marriages and apprentices. This rule of con- jddgment 
struction/ therefore, evidently is, because of the implica- holroyd j. 
tion that it was the grantor's, intent that the power of 
making bye-laws thus given, whether to a select body or 
to the body at large, should be confined to the particular 
occasions and purposes expressly mentioned, and because 
otherwise the restraining words would be rendered of no 
use. But supposing that to be law as applicable to such 
cases, (although it may be recollected that limited words 
of permission have not, in all cases, been so restrained (i),) 
yet such restrictive rule of law would not be appUcable to 
the present case. The question here is> not Whether the 
select body have made or can make the bye-law in ques- 
tion by the power given to them of making bye-laws, to be 
considered as a power restrained by the charter to parti- 
cular purposes only, or as a general power restrained by 
the rules of law alone: nor is the question. Whether on a 
limited power of making bye-laws given by charter to 
the body at large, that body has any incidental right to 
exceed that limited express power? but the question is. 
Whether in a case to which the express power of making 
bye-laws given to the select body, be that power so given 
general or limited, cannot by law extend, the incidental 
power vested by general law in the body corporate at 
large is impliedly taken away, and cannot therefore be ex- 
ercised by them, even when confirmed by the act of that 
select body ? I think it is not in such case impliedly taken 
away, but that it may be exercised, by them. 

Even, therefore, though the power given in this case to 
the select body should be considered as a general power 
to make bye-laws for the good government of the body 
corporate, &c., yet where the charter also gives power to 

(1) See Plowd. 112b, 113; and 1 Roll. Abr. 514, 1. 5. 
t)2 
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juDGMCHT the body at large, or even to another select body, to do a 
HOLaoTD J. P*'**^"!*^^ thing, (say to elect burgesses,) it also, I think, 
•"•"""""""" necessarily and incidentally gives to such body a power to 
make such regulations as are necessary or reasonable the 
better to carry the same into effect, viz, as to the mode of 
elation, (such as giving notice, proposing, seconding^ 
discussing, voting, and determining the same,) as being 
virtually excepted out of the general power otherwise 
given of making bye-laws. It is, I think, a power inherent 
in and incidental to the right of election, and binding on 
the body having that right, until the bye-law be revoked, 
notwithstanding th^ general power of making bye-laws be 
vested in a different body, otherwise that incidental power 
would be thereby entirely taken away, even though the 
bye-law be adopted and confirmed, which is indeed no 
more in effect than the present case, by the very body, 
(the mayor and common council,) to whom the power of 
making bye-kiws is expressly given; for the bye-law has 
been adopted and in effect confirmed by the mayor and 
commion council by their acting under it at their electipns, 
as the bye-law is on the pleadings admitted to have been 
ever since the making of it constantly kept ai^id observed 
by the body corporate ; so that is a bye-law made by the 
whole body corporate, r^arding their rights, the^ exercise 
of which they alone can have the pow^r to r^^gulat^, ai;i4 
with which no other body has a right to interfere, and 
adopted and confirmed by that very bpdy to wl^ch alone 
the power of making bye-laws is expressly given. 

The next question then is, Whether (supposing the 
body at large to have jurisdiction to make bye^laws or re- 
gulations, touching the mode of election of burgesses) this 
is dif valid bye-law ? On this question let us see the pre- 
vious state of the corporation, and the effect of such par- 
ticulars of the charter to be applied thereto, as, more par- 
ticularly regard this question, and as they are to be col- 
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lected from those pleadings upon which this question judgmimt 
arises. ^^ 

HOLROYDy J. 

By the third plea it appears that the charter was not 

one creating for the first time a new corporation^ but 
granted to the then existing corporation of an ancient pre* 
scriptive borough, having a right by prescription to an in- 
definite number of burgesses ; that this body corporate, 
and also its corporate name, comprise not only the dif- 
ferent parts of mayor, bailifFs and burgesses, but also the 
aldermen, though not nominally expressed in the corpo- 
rate name ; that aU these parts or offices are taken out 
of the burgesses at large originally, and that all the mem- 
bers thereof continue, m consideration of law, to be bur- 
gesses, although they are clothed with additional powers 
as principal burgesses, and with superior names of office^ 
as mayor, aldermen^ baififis, in respect of their executing 
the particular fiinctions of those respective offices, widi 
regard to which functions they may become respectively 
distinct integral parts of the body corporate^ as contra- 
disfinguiilhed from each othfer, uA well as from the bur- 
gesses at large ; but they may have to execute other flmc- 
tionil, not as distinct integral parts, but as distinct indivi- 
dual membifers only of one whole, to wit^ of the whole body 
corporate. 

The King ordains by the charter, that thenceforth for 
ever one of the burgess(es should be mayor ^ and two bur- 
gesses bailiffs ; And though he describes the twelve dlder- 
men to be men (not saying burgesses) inhabiting continu- 
ally within the borough, yet it appears by the charter that 
all the future elections of aldermen are to be out of the 
burgesses. So that the King's declared will is, that all 
ihese officers shall b^ taken mediately or immediately out 
of the burgesses, to wit, the aldermen and bailiffs out of 
the burgesses immediately, and the mayor out of the 
aldermen, that is to say, out of burgesses who have also 



38 THE KING V. WESTWOOD. 

JUDGMENT become aldermen: and it appears by the charter that no 
HOLROYD J. ^^^ person or body of men have anything to do in the 

election to those higher offices ; the election of the mayor 

being by the integral parts of mayor and aldermen, bailiffs 
and burgesses, the bailiffs by those of mayor, aldermen, 
and baiUffs, and the aldermen by those of mayor and 
aldermen. This would more strongly appear by the 
charter, as enrolled in the rejoinder to the special replica- 
tion to the first and second pleas, than it does by the parts 
of the charter stated in the third plea, as the first mayor, 
aldermen, &c. by the charter as so enrolled appear to 
have been all either in the same offices at the time of 
granting the charter, or else burgesses. 

The election of burgesses b by charter to be by the 
whole body corporate (1) as one body (not by different in- 
tegral parts), the individuals of which whole were to act as 
members of the whole, (viz. as burgesses,) not as mem- 
bers of integral parts ; the doctrine of integral parts does 
not apply ; the duty of each is as one of the whole, the 
same duty in such election belongs to each. The bye- 
law narrows it to be exercised only by a particular part, 
instead of by the whole, viz. by certain principal bur- 
gesses, as in the case of corporations in 4 Coke. An 
election by those principal burgesses, at a meeting duly 
assembled for that purpose, if the bye-law be a valid one, 
is in law, so long as that bye-law remains in force, an elec- 
tion by the whole body corporate, which they represent^ 
and an election by the major part of those principal bur- 
gesses so duly assembled, is, in like manner, an election 
by the major part of the whole body corporate. 

It appears, therefore, that the power of electing bur- 
gesses was, by the charter, given to the whole body at 



(1) Vide ante p. 25. 
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large, not to distinct integral parts, whether comprising or judgment 
not comprising the whole. 

To elect the mayor, it is given to the mayor, aldermen, 
bailiffs, and burgesses, not to the body corporate, (as one 
body,) as in the election of burgesses, but to these four 
different integral parts, as integral parts though com- 
prising the whole body. As to the election of a mayor, 
therefore, a bye-law leaving out an integral part of the 
electors might be bad. 

To elect the bailiffs, the right of election is to be exer- 
cised by the mayor, aldermen, and bailiffs. 

The like observation may apply, therefore, to this, viz. 
to the election of bailiffs. So also to the election of alder- 
men by the mayor and aldermen. 

To these cases the doctrine as to the integral parts laid 
down in the Maidstone cases, that a bye-law cannot strike 
off* an integral part of the electors, may apply ; but not as to 
the election of burgesses, which is given to the body at 
large, viz. to all the burgesses, (whether such burgesses 
do or do not also execute or hold the offices and powers 
of mayor, aldermen, or bailiff?,) and comprises the whole. 
It extends to them all as burgesses or members only of the 
body corporate, and is not given to any of them as hold- 
ing, or by reason of their holding, any further particular 
office in the body corporate, nor as members of any inte- 
gral part, but only does not exclude them by reason of 
their respectively holding those offices. If they were to 
take as members of integral parts, the gift of the power to 
the mayor, bailifi^s, and burgesses, as a gift to integral 
parts, would not include the whole body, unless the alder- 
men be included among the burgesses, or it would not ex- 
tend to the aldermen, as included in any of those integral 
parts, except it be the burgesses. And if the power of 
electing burgesses in the present case is to be deemed to 
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jupoME^T be given to integral parts^ tibose integral parts, I thinks 
^^ are the mayor, the bailiffs, and buntesses (the aldermen 

HOLHOYD, J. -^ ' . 

— = ^ being included in the burgesses^ as being persons who are 

also burgesses). If so, the bye*law in question does not 
strike off any integral part, for it leaves the mayor, the 
bailiffs, and such of the burgesses as are also aldermen, 
and it is not, therefore, on that account, void. But sup- 
posing that it must be deemed that the bye-law does in 
effect strike off an integral part of the electors, viz* the 
burgesses, yet if the above doctrine in the Maidstone 
cases (which it is to be observed was unnecessary to the 
determination of those cases, and extra-judicia), though 
I do not dispute that doctrine when properly qualified) be 
confined to cases where the right of election is by the 
charter given to integral parts as such, whether com- 
prising or not comprising the whole, (and I think that 
doctrine must be so confined,) it may be correct. Indeed, 
in NewUng v. Francis {I) Lord Keoyou says, ''If the 
bye Jaw does not exclude those persons who were intended 
by the King's charter to concur iA the election, or does 
not narrow the number of persons eligible, it may b^ 
good." He immediately adds^, " a by«4aw eannot, indeed^ 
exclude integral parts, as was decided in the Maidstone 
case; but, generally speaking, wiihin these bounds the 
mode of election may be regulated by provident bye-laws*" 
To this doctrine, taken with the above qualificatioBs I 
fiiUy agree. 

The allegation in the third plea is, that after the ae* 
ceptance of the said charter, and before the defendant's 
election, viz. 1st December, 1675, the then mayor, bailiffi^ 
and burgesses, duly made a bye-law, not nwv extant in 
writing, for the better government of the boroUigh,. toueh-i' 



(1) 3 T. R. 189. 
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ing and eoneenmig the election of fatare burgesEesi in sxtdouejfi 
order to avoid popular confiision and disorder in sucb j^qj^^yo /. 
election; "that liie mayor and common councfl of the 
borough, or the mi^or part of them, duly assemUed toge- 
ther for that purpose within the borough, should by theooh 
selves, and without the concurrence or assistance of the 
rest of the burgesses, elect such persons to be burgesses 
as to them, or the major part of them, should seem meet," 
which bye-law has been since constantly kept, and is still 
in full force. By an ordinance that the mayor and c<mt* 
mon council (1. e, the mayor, aldermen, and bailiffs) shouU 
elect burgesses, the power was given in effect to the prin* 
cipal burgesses, — that is, to a part of the burgesses hold- 
ing higher offices. 

That such a byeJaw, made by the whole body corpo* 
rate, the whole body that had the right of election, is 
good, £s a doctrine agreeable to, and established and sup* 
ported by, all the decisions irom the Ccue of Corporatiomg 
in 4 Co. 77 b. to the present time. Doubts^ indeed, have 
been thrown out on two occasions by Lord Kenyon in Rex 
V. Gine^ter (1), where he saysy *^ I wish to avoid si^ng 
anything respecting the propriety of a bye-kw to restrain 
the number of electors:" and in Rex t* Holl€md(2), 
where he says, "Not that I am prepared to say that sncli 
a bye-kw, if it had existed^ wonld have been sofficicfrt to 
have transferred the power from the body at large to a 
sdect part of it" But Lord Ellenborough, in Rex v. Bird, 
observed, *^ tiiat no authority was referred to by Lord 
Kenton for the doubt expressed by fanik" And all the 
eases^ botb those before and sibce these dieta of Lo»d 
Kenyan^ form a sufficient anthoiity,, I think, to remove the 
doubt And the reasonableness and beneficial efiecta of 
sueh a bye4aw seem to be confirmed by the practiee and 
opinions of numerous bodies of men, though not bodies 

(1) 6T. R. 735. (2) 2 Eaet, 74. 
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JUDGMENT corporate, especiaUy in matters that much concern their 
HOLROYD J ^^" interest or the public good, or in matters requiring 
sound discretion; when, in order to act most advisedly, 
and most discreetly, and most beneficially, they refer the 
matter to the consideration and discretion of a conmiittee 
composing a smaller body, appointed by and from amongst 
themselves. 

The first case is the Cctse of Corporations (l). In that 
case ''it was demanded of all the Judges, that where 
divers cities, boroughs, and towns are incorporated by 
charters, — some by the name of mayor and commonalty, 
or mayor and burgesses, &c., or bailiffs and burgesses, 
&c., or aldermen and burgesses, &c., or provost, or reve 
and burgesses, or the like ; and in the said charters it is 
prescribed, that the mayor, bailiffs, aldermen, provosts, 
&c., shall be chosen by the commonalty or burgesses, &c. 
if the ancient and usual elections of mayors, bailiffs, 
provosts, &c. by a certain selected number of the prin- 
cipal of the commonalty, or burgesses, commonly called 
the common council, or by such like name, and not 
in general by the whole commonalty or burgesses, nor by 
so many of them as would come to the election, were good 
in law; forasmuch as by the words of charters, the election 
should be indefinitely by the commonalty or by the bur- 
gesses, which is as much as to say by all the commonalty 
or all the burgesses, &c. — which question being of great 
importance and consequence, was referred by the lords 
of the council to the justices to know the law in this case, 
because divers attempts were of late, in divers corpora- 
tions, contrary to the ancient usage, to make popular elec- 
tions ; and it was resolved by the justices, upon great de- 
liberation aiid conference had amongst themselves, that 
such ancient and usual elections were good and well war- 
ranted by their charters and by the law also ; for in every 

(1) 4 Co. 77 b. S. C. Jenk. 27 3. 
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of their charters they have power given them to make judghemt 
laws, ordinances, and constitutions, for the better govern- holroyd j. 

ment and order of their cities or boroughs, &c. (that is to 

say) they have that power given them, either expressly or 
incidentally, by force of which, and for avoiding popular 
confusion, they, by their common assent, constitute and 
ordain, that the mayor or baiUffs, or other principal offi- 
cers, shall be elected by a selected number of the prin- 
cipal of the commonalty or the burgesses as is aforesaid, 
and prescribe also how such selected number shall be 
chosen ; and such ordinance and constitution was resolved 
to be good and allowable and agreeable with their law 
and their charters for avoiding of popular disorder and 
confusion." (And yet these are cases in which elections 
are by the bye-laws confined to an integral part or 
parts, {sc. the common council or the like,) omitting 
an integral part, if it be one (sc. the commonalty or 
burgesses) as much, at least, as in the present case). 
" And although now such constitution or ordinance 
cannot be shown, yet it shall be presumed and in* 
tended in respect of such special manner of ancient 
and continual election (which special election could not 
begin without common consent) that at first such ordi- 
nance or constitution was made, such reverend respect 
the law attributes to ancient and continual allowance and 
usage, although it began within time of memory." After- 
wa:rds Lord Coke adds, ^* And according to this resolu- 
tion, the ancient and continual usages have been in Zon- 
doUf Norwich, and other ancient cities and corporations, 
and God forbid that they should be now innovated or 
altered, for many and great inconveniences will thereupon 
arise, all which the law has wisely prevented, as appears 
by this resolution." 

The doctrine in the Maidstone cases, as to a bye-law 
excluding an integral part of the electors, would apply to 
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jtTDoiffiNT the que«tioti here put to the Judges in the case of eorpo- 
^ ,SL . rations, if it be not to be qualified in the way I have abore 



suggested, and is no more applicable to the present ease 
than it was to that case in 4 Coke; and yet, notwithstand- 
taig that doctrine in those Maidstone cases, the case of 
corporations was not disputed in the Maidstone cases, ot 
in any of the cases that 1 have seen, which were deti^r- 
mined before or Sinee the Maidstone eases^ except so far 
as thai case may be considered to have been questioned 
by the doubts llirown out by Lord KenyM. 

The case of corporations related to the election of 
mayors and other principal officers of corporations, which 
are not less important than the elections of freeiaen or 
burgesses, but the principle and rule have been since laid 
down generaUy, and have been applied to the election of 
freemen or burgesses as well as to the election of their 
principal officers. 

The next case is that of the Cofporcfiion of Col- 
eheiter (1). " Nota by Coke, Ch. J. and the whole 
Court, in this oise of C^kesier and their corporation^ 
that if there be k popular Action of the mayor and alder- 
men in corporation towns, and this happen to breed ^ 
confusion amongst them, this Aiay be altered by their 
agreettient, and by the common consent of aS, to have 
Ihefe elections ritade by a fewer number, but not other- 
wise. But if by their charter they are to be elected by 
them all, then this is not to be altered but by and with 
the general assent of the whole town, and so by thid 
meaAs to take away confiision.'* Here he puts the case 
where the (Charter cBi^ots the mode of election to be by 
them all, yet by and with the general assent of aD, 
in order to prevent infusion, they may delegate the 
exercise of their right of election to a part. And in 
Reg. v. Larwood (2), Eyres, Sen. Just, (as to the election 

(1) 3 Burr. 71. (2) Comb. 316. 
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of a sheriff of Norwich^) lays down the same dcictriiiey re- judgm bvt 
ferring to the above case in 4 Coke, The same doctriiia holbc^^d / 

is also laid down and confirmed by Lord Hardwicke in 

Rex y, TonUyn and others (1). The defendants were 
chosen jurats of the corporation of Maidstone, by a select 
number of the inluibitants, whereas the charter directs the 
choice to be by the inhabitants, which refers to a majority 
of the whole. It was objected, on motion for a quo war'* 
mnio, that there had been a long usage to choose them 
in this manner ; but the Court granted the informa* 
tion, for per Lord Hardwicke, ^'though, according to 
the Case of Corporations in 4 Coke, where Ae chartev 
directs the election to be by the mayor, j/anASf and 
commonalty, the body may make a bye4aw to ^est 
the power of election in any select number ; yet hente 
the question being whether there is such a bye-law, 
the Court cannot grant that on motion, but it must 
be tried." (He then cited the special verdict in the case 
of Brecknock 9 finding a very long usage, hut not finding a 
bye-law, where judgment was given against the defend* 
ants) ; and then said, ^' No usage,, how long soever, in 
case of a corporation by charter, can support an election 
made otherwise than according to the records of the 
charter, unless the jury find that there was a bye-law for 
that purpose, though possibly it may he otherwise in case 
of a corporadon by prescription," Afterwards, in JRew v« 
Spencer (2), Mid Rex v. Cuibusk (3), which are also Maid- 
stone cases, the general point was considered as settled. 

These last two cases recognise the power of the whole 
body to narrow the number of the electors, but with the 
restrsJJDts against requiring quali^cations that are de- 



(1) Rep. temp. Har4w. 316. (3) 4 Burr. 2204. 

(2) 3 Burr. 1827. 
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JUDGMENT pendant upon the means or interference of others^ and 
HOLROTD J *g"**®* leaving out any integral part. 

Then followed the cases Rex v. AshweU (1), and Rex v. 

Bird {2). (The learned Judge then stated those cases (3) 
very fully and proceeded). They are in point on this 
question, except that the former election was of a superior 
officer of the corporation, an alderman, but the latter was 
on an election, as in the present case, of a burgess. They 
narrowed the exercise of the power of election to a part 
of the burgesses themselves, namely, those principal bur- 
gesses, &c., mayor, aldermen, &c. who had become so out 
of the general body of the burgesses, and to certain other 
burgesses elected by the body at large, without the inter- 
ference of any persons but the burgesses or. persons de- 
rived out of them. 

It is a delegation pro tempore (that is to say, until re- 
voked by themselves) to a part, and an adoption of per- 
sons elected imder such a delegation, to a part of them- 
selves, and virtually, therefore, until their bye-law is re- 
voked,' an election by the whole body (in consideration of 
law) by reason of the above authorities. 

Altering the proportions of each or any of the different 
parts, (considered even as integral parts, as was done in 
those cases), may have as great an effect, and may be in 
effect as great an alteration and change of the right and 
power of election, and as much at variance with the King's 
grant,' as leaving out the whole of an integral part: and 
yet a bye-law working such an alteration and change, 
without omitting an integral part, may, according- to all 
the cases, be a valid bye-law. 

But as the charter, as I think I have before shown. 



(1) 12 East, 22. (3) See ante, p. 22. 

(2) 13 East, 367. 
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clearly considers and names the aldermen as being still, judgment 
although aldermen, a part of the burgesses, it is this con- holroyd j. 
sideration which makes the above last two cases completely 
in point on this question about an integral part, {sc, the 
burgesses,) the delegation by the bye-law being to the 
mayor, bailiffs, and part of the burgesses, {sc. the alder* 
men,) though exclusive of the rest of the burgesses. 

In the above case of Rex v. Bird which arose, as in the 
present case, upon the election of a burgess, a distinction 
was taken in argument between the elections of the prin- 
cipal annual officers of corporations as mayors, bailiffs, &c. 
and the elections of burgesses, and it was contended that 
the right of restraining the number of electors was con- 
fined to the elections of the former, and was not meant to 
be extended to the latter; but no such distinction be- 
tween burgesses and annual officers, nor any distinction 
in that respect, was taken in any of the prior cases between 
the election of burgesses at large and that of other corpo- 
rate officers, whether annual or for life, although several 
of those cases arose upon the election, not of annual offi- 
cers, but of principal officers for life, such as aldermen, 
common councilmen, &c. ; and particularly in the above 
case of Hex v. Ashwell, where the bye-law was esta- 
blished, and in Rex v. Head and others, upon the election 
of burgesses, where, upon other grounds, the bye-law was 
held invalid; but notwithstanding such distinction was 
urged in Rex v. Bird, the Court immediately decided (1) 
against such distinction, as a matter upon which they 
had no doubt, and afterwards adverted to and confirmed 
that decision (2), when their judgment was delivered upon 
another point on which they had taken fiurther time for con- 
sideration^ And the same mischiefs and inconveniences in 
the avoiding of popular confusion are prevented by such 
bye-laws, when they are applied to the elections of bur- 

(1) 12 East, 385. (2) 1 2 East, 388. 
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/vDGMEirr gesses 88 weB as when they are applied to die electicHis of 
die principal officers^ whether permanent er annual, to 
both of which kinds of principid officers the mle was 
expressly applied in the Case of Corporaiifms in 4* Coke's 
Reports* 

If it be said Aat the bye-hiw nnght have been obtained 
by the conunon cooncil haying been a majority of the cor** 
poration at the time of making such l^e-law, and against 
the consent of all the rest of the burgesses ; and that the 
common councQ might, by a forbearance of the exereise 
of their power of the election of freemen, keep up such a 
majority in themselves, so as to prevent a repeal of the 
bye-law, and thus continue the right of Section against the 
consent of the rest of the corporation, the former part of 
this objection would apply equally to the instances put in 
the above Case of Corporations in 4 Coke, and the other 
cases where the validity of such a bye-law has come in 
question. 

But it is not to be supposed, that in a corporation con- 
sisting of an indefinite number of burgesses with a common 
council for their government and for that of the town, that 
the common coun<^, who are to advise and consult, and 
not the burgesses at large, are the main body, or the majo- 
rity, or that where the right of electing burgesses is in the 
burgesses at large, the burgesses atlarge would ever suffer 
themselves to become the minority, while they keep the 
power of eleetion in themselves previous to the bye-law, or 
would not repeal it if they saw their power to repeal the 
same endangered by the common council disusing the ex- 
ercise of their power of electing freemen, in order to ob- 
tain a majority in themselves, and thereby p r even t a repeal 
of the bye-law. 

The burgesses in general must at the first be taken, I 
thinks to be. the. main body of such a corporation; if so, 
their power of makhtg or refusing the bye-law, and their 



JUDGMENT OF THE GOURT OF K. B. 



49 



power of repealing it will continue in themselves, unless by 
their own neglect or default, and it is a probable circum- 
stance or inconvenience only, and not a possible one, ac- 
cording to the doctrine iii Rex v. Birdy and will form a 
sufficient objection to iet bye-law. But it is to be recoU 
lected that such a bye-law to be valid must, according to 
the case of Corporations in Coke, be " by their common 
consent," and according to the Colchester case in Bul- 
8trode, "by the common consent of all;" and whatever 
may be the true import of those expressions, and whatever 
consent may be requisite to give validity to this bye-law, 
whether it be an unanimous consent or the consent of a 
majority, such a consent must, I think, upon this demurrer, 
be taken to have been given to the making of this bye-law. 
Upon these grounds I think this a valid bye-law; and 
that there must be judgment for the defendant upon the 
demurrer to the third plea. 



JUDGMENT 

OF 

HOLROYD, J. 



Bayley, J. — I shall not go over the ground which has 
been so ably discussed by my brothers Littledale and 
Holroyd, except on the point in which my opinion differs 
from their's, and that is upon the validity of the bye-law 
of 1675. I shall confine myself to the question as to that 
bye-law. It is material to see of what the corporation 
consists, because part of my objection to the bye-law in 
question depends on the making such a bye-law as this in 
such a corporation as this. This is a corporation consist- 
ing of a mayor, two bailiffs, twelve aldermen, and an inde- 
finite number of burgesses. No inchoate right in any 
body is stated, no right by purchase, or servitude: nor 
any thing except the choice of those persons who, from time 
to time, are chosen under the charter. This is a bye-law, 
not for regulating the election of a head-officer, not for 
regulating the election of any of those persons who of ne- 
cessity must fill specific offices; but it is for the election of 
the indefinite body of burgesses ; and, therefore, vurtually 
vests in the persons, (in whom this bye-law did vest the 

E 



JUDGMENT 

OF 
BAYLEY, J. 



50 THE KING 9. WESTWOOD. 

JUDGMENT power^) the decision of saying of what number the corpora- 
BATLET, J. tion shall from time to time consist. I consider it to be a 
very different thing, whether a bye-law is to say who shall 
fill the specific office, when that specific office must be 
filled by some body, or to say who shall be a common 
councilman, when the office of common councilman must 
be filled by somebody who is a member of the corporation, 
and a bye-law saying of what number the corporation shall 
consist; that it shall vest in a select body, not the power 
of saying who shall fill the office, but of saying if the in- 
definite body shall consist of five, ten, fifty, five hundred, 
or any other number. But before I discuss this point 
upon its merits, I ¥rill consider the authorities; because 
unless they admit of the distinction I have mentioned, it 
may be too late to introduce it now. In the Case of Cor- 
porations{l), the question put was, as to the elections of 
mayors, bailiffs, and provosts, &c., and the resolution was 
that a bye-law, that the mayor, or bailiffs, or other 
principal officers, should be elected by a selected num- 
ber of the principal of the commonalty or burgesses, 
would be good. This applies to the principal officers 
only. In 3 Bulstrode, 71, there is a note by Coke, C. J., 
and the whole Court, that if there be a popular election 
of the mayor and aldermen, and this creates a confusion, 
this may be altered by their agreement, and by the com- 
mon assent of all to have their election made by a fewer 
number, but not otherwise. In the passage in Hobart, 15^ 
it is said, that when there was a corporation made by 
charter, and by the same an ordinance that the provosts 
and burgesses only should choose members of Parliament, 
(he is speaking not of a bye-law, but of an ordinance by 
the King, as the preceding paragraph shows,) the law will 
vest this privilege in the whole corporation in point of 
interest, though the execution of it be committed to some 
persons, members of the same corporation. The preced- 

0) 3 Co. 77 b. 
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ing paragraph states, that the King may ordain that such JUDOMENt 
a place may send members to Parliament, and in an unincor- baylgy, j. 
porated place such liberty could not commence by grant, 
but by ordinance, as the King may erect a fair, &c., or 
the like, by ordinance, without granting it unto any other. 
In 4th Inst. 4t8 & 49, Lord Coke, speaking of such bye- 
laws as good in the case of mayors, bailiffs, &c., and bad 
in the case of elections of members of Parliament, says, 
** If a city hath power to make ordinances, they cannot 
make an ordinance that a less number shall elect burgesses 
for the Parliament than made the election before; for free 
elections of members of the High Court of Parliament are 
pro bono pubUco, and not to be compared to other cases 
of election of mayors, bailiffs, &c., of corporations, &c.'* 
The case of The Queen v. Larwood only shows, that as to 
the office of sheriff*it is absolutely necessary that some per- 
son should fill it. In Rex v. TonUyn{\\ the bye-law was 
for the election of jurats of Maidstone, and there was no 
decision upon it. In Rex v. Spencer (2), (where, however, 
the bye-law was held bad,) it was confined to the election 
of common councilmen of Maidstone. In Rex v. Cut- 
bush (8), (where it was also held bad,) the bye-law was 
confined to the common councilmen of Maidstone. Rex 
V. Head{4i)^ where the bye-law was held bad, because it 
was only with the assent of the commonalty, without their 
joining in it, is the first case I find of a bye-law for the 
election of burgesses to limit the number of electors. In 
NewUng v. Francis (S)^ the bye-law ' applied only to the 
election of mayor. In Rex v. Ashwell{6), the bye-law 
only applied to the election of aldermen. In Rex v. Hol- 
land (7), the corporation consisted of an indefinite number 
of freemen, and a custom was stated by which the bur- 
gesses, till a given time, i, e. until the time of Jac. I., and 

(1) Rep. temp. Hardw. 316. (4) 4 Burr. 2515. 

(2) 3 Burr. 1827. (5) 3 T. R. 189. 

(3) 4 Burr. 2204. ^ (6) 12 East, 22. 

(V) 2 East, 70. 
T.2 
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juix^MENT the common councilmen afterwards, were used to admit 
BAYLET J. ^^ swear in such persons as they should think fit; Lord 

Kenyon observed, that this gave the power to a select 

body, without showing a charter granting them such a 
power or even any bye-law to that effect. He then says, 
*^ Not that I am prepared to say, that such a bye-law, if it 
had existed, would have been sufficient to have transferred 
the power from the body at large to a select part of it/' 
Lord Kenyon had a most powerful mind, and he was par- 
ticularly alive to every question of corporation law, and he 
may in that case have had in his mind the distinction be- 
tween filling up an office which must be fiUed up by some 
person, and delegating the right to decide of what number an 
indefinite body should consist. In Rex v. Bird{i), the right 
of electing burgesses was, by a bye-law of 1606, transferred 
from the body at large to a select body, and that bye-law 
was held good ; but there that was not the only supply of 
common burgesses, — the eldest son of every burgess bom 
in Nottingham, the younger sons of freemen serving an 
apprenticeship, whether in Nottingham or not, and whe- 
ther to a burgess or not, and every person serving a seven 
year's apprenticeship in Nottingham to a freeman, .was 
entitled at twenty-one to his freedom, — and that was 
stated to be fully to secure and provide for the succession 
of a sufficient and large number of burgesses, without the 
addition of any burgesses by election. . So that the mis- 
chiefs which may result, and are likely to result from this 
bye-law in this borough, were not likely to result there. 
Dampier, in his argument, mentioned Lord Kenyon's 
doubt in Rex v. Holland, and noticed that the right to 
•restrain the number of electors seemed to have been con- 
fined to the principal annual officers of corporations, as 
mayors, bailiffs, &c., and was. not meant to be extended to 
the general body of the corporators. But that case did not 
admit of the strong observations which apply to this, of 

(1) 13 East, 367. 
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the tendency of the bye-law to keep the number of ordi- judgment 
nary freemen below the number of the select body, and to b^yley j. 
cut off from the freemen the power of repealing it; and 
though the Court held the bye-law good, they had not 
under their consideration all the objections which are ap- 
plicable here. Although that case, therefore, is an au- 
thority to a certain extent in favour of bye-laws of this 
kind, it does not appear to me to go anything like the 
length the bye-law in question does, and that it is still 
competent to us to examine upon principle the validity of 
this bye-law, and upon principle I am of opinion, that 
this bye-law is bad. Objections to the bye-law must be 
founded either upon the general want of power in the 
persons who made it, or, secondly, upon the nature of the 
bye-law itself, and their want of power to make such a bye- 
law. My objection to the bye-law is founded upon the 
latter ground, and I think it bad, first, because it varies 
the constitution of the borough; secondly, because it has 
a direct tendency to keep the number of common bur- 
gesses low; and, thirdly, because in addition to the ques- 
tion of interest in many of the members who concurred in 
making it, it might originally have been made and since 
have been continued against the votes in the first in- 
stance, and the inclinations since, of every member of the 
corporation, except those interested persons: and because 
none of the authorities I can find, (except Rex v. Bird{\\) 
go further than to Hmit the number of electors upon the 
election of officers of the corporation, whereas this bye- 
law has a tendency to vary the numbers which shall con- 
stitute the body corporate. A bye-law to regulate the 
election of an officer who must exist, or of any member of 
a definite body, is very different from a bye-law to affect 
the question. Whether additional members shall exist or 
not? A bye-law to regulate necessary elections where the 
only question is. Which of several persons shall fill a given 

(1) 13 East, 367. 
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JUDGMENT office? Icaves the corporation as it found it, it does not 
BAYLEY J. ^*'y ^^® component parts. A bye-law to regulate the 
question Whether there shall be any and what number of 
new members? has a direct tendency to affect the numbers 
and vary the component parts. Upon the one, the only 
point affbcted^ is, whether A, B, or C, shall be mayor. 
Upon the other, the question may arise. Whether there 
shall be five burgesses or fifty? Whether the common bur- 
gesses shall out-number the common council, or the com- 
mon council or other burgesses? Whether the common 
burgesses shall be of any importance or none? My first 
objection, then, to this bye-law is, that it varies the con- 
stitution of the borough. The charter says in substance, 
there shall always be such a number of common burgesses 
as the body at large shall think fit : the bye-law, that there 
shall be so many only as the common council, the fifteen, 
shall think fit. Is not this an alteration of the constitution 
of the borough? According to the charter, every burgess 
has a right to give his voice, Whether there shall be any 
addition of burgesses or not? Whether there shall be an 
addition of five or fifty? Whether Ay or B, or C, shall 
be one? The bye-law says he shall have no voice; that 
the right of judging shall be in the common council- 
men, and in the common councilmen only. The charter 
makes the burgesses equal in this respect with the mem- 
bers of the common council: the bye-law annihilates 
them. The charter is for the benefit of all the burgesses 
of the place, the bye-law confines the benefit in this in- 
stance to the fifteen. 

Secondly. — What is the natural tendency of such a bye- 
law as this as to the number of common burgesses.^ The 
bye-law gives the fifteen power. Are they likely to keep 
it if they can? Have they the means? The corporation 
consists, as far as we are informed by the pleadings, of 
the fifteen, and of such common burgesses as they shall 
think fit from time to time to make. Had any other per- 
sons a right to be common burgesses by birth or servitude. 
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or otherwise, and if the existence of such persons with judgment 
such rights would obviate the legal objections which ap- bayley, j. 
ply to the bye-law, upon the state of facts which the 
pleadings present, it was for the defendant, who relies 
upon the bye-law, to have stated it. The bye-law, as it 
seems to me, is to be considered upon the facts the record 
states. The corporation, then, consists of the fifteen, and 
of such common burgesses as they think fit. Whether 
there shall ever be fifteen or not is entirely in the option 
of the common council; and how, according to common ex- 
perience, are they likely to exercise that option? Whilst 
the number of common burgesses is under that of the 
common council, the power is exclusively in the common 
council; the common burgesses are comparatively cyphers. 
This bye-law, then, has a direct tendency to keep the 
number of common burgesses below that of the common 
council, because it is the interest of the common council, 
in whom the bye-law vests the power, that it should be 
so. 

Thirdly. — It is an anomaly, that in bye-laws like this, 
the persons interested in taking power from others and 
vesting it in themselves, should be allowed by law to vote 
upon the question. Whether it should be so taken away 
and vested or not? But how much greater the anomaly 
if it should be done by their own exclusive votes, and if 
their own votes should be able from time to time to pre- 
vent any future revocation of the bye-law, any restoration 
of the rights of which the common burgesses were de- 
prived. 

I ask, then, with a view to that point. What was the 
number of common burgesses when the bye-law in ques- 
tion was made? Did it equal the number of the then exist- 
ing common council? The record is silent upon this 
point. But if this be essential to the validity of the bye- 
law, it was for the defendant, who brings forward the bye- 
law, to have stated it. The bye-law might then have been 
made upon the exclusive votes of the members of common 
council against the vote of every common biu-gess. I ask 
again, with a view to the same point. What has been the 
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number of common burgesses since the bye-law ?* Has it 
ever equalled the number of existing common council? 
- The record is silent upon this point also. The continu- 
ance of the bye-lawy then, may have been against the wish 
of every person who has been a common burgess since 
the bye-law was made. It was said upon the argument, 
the body at large might at any time repeal the bye-law ; 
but it was forgotten to be stated, that the common council 
might at all times have prevented it. The common council 
have only to pursue the system that interest would pre- 
scribe, to keep the number of burgesses below the num- 
ber of common councilmen, and the body at large will 
never have the power to repeal the bye-law. These rea- 
sons induce me to think, that in a corporation, circum- 
stanced as this is, a bye-law of this description, which is 
to vest in a limited number the power of saying of what 
number an indefinite body shall consist, is contrary to the 
spirit of the constitution of the borough, and is conse- 
quently bad: and that upon the demurrer to the second 
plea, there must be judgment for the Crown. 

Abbott, C. J. — I agree with my three learned brothers, 
in the opinion that judgment must be pronounced for the 
Crown on the first part of this record: that is, upon the 
first two special pleas, and the subsequent pleadings aris- 
ing on them. The reasons for that opinion have been 
sufficiently detailed by my learned brothers, to render it 
unnecessary for me to say anything further upon it. 

Upon the second part also of this record two questions 
arise, first. Whether the bye-law would be good, if the 
charter had contained no special power of making bye- 
laws given to the select body? And, secondly. Whether 
by that special power so given, the power of making bye- 
laws, which would otherwise belong to the corporation at 
large, be taken away? 

Upon the first of these questions I agree with my two 

* " The number of burgesses, ex- body ** — (See Records of Chep- 

clusive of the select body, at and ping Wycombe, containing the en- 

before the period when the bye-law tries of Election and Admission of 

was made, and ever since, much Burgesses.) 
exceeded the number of that 
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learned brothers, Holroyd and Littledale, and in the rea- judomemt 
sons given by them, which I think it unnecessary to re- ABBorr, c. /. 
peat. 

Upon the other question, Whether the corporation at 
large had power under this charter to make this bye-law? 
I cannot forbear saying that I have very considerable 
doubt. The plea sets forth the charter of Car. II., and 
among other matters, the clause relating to the power of 
making bye-laws. This clause is in very large and ex- 
tensive terms. (The Lord Chief Justice then recid the 
power to make bye-laws^ as set out in the pleadings.) 
Large, however, as these terms are, they certainly would 
not enable the select body to make a bye-law, giving to 
themselves that power of election which by the charter is 
given to the corporation at large. This I admit, and I 
am aware also that generally the body at large of every 
corporation possesses in itself a power of making bye-laws, 
although not given by its charter, and that the body at large 
alone possesses this power. This power is mentioned by 
Lord Coke in the case of Sutton^s Hospital(l), among other 
things incident to a corporation; but he speaks of it as re- 
quisite to the good order and government (of the poor in 
that case), but not to the essence of the corporation. If, 
then, it be incident only for good order and government, 
and this object is specially provided for, at least as to 
most particulars, by a power of the same nature, given to 
a part of the corporation, I doubt whether there be any 
sufficient reason for its existence in the body at large. 
Where no such. power is given to a part, and the power 
is to arise from the necessity of its existence somewhere, 
it must be taken to belong to the body at large, because a 
part or select body can have no powers that are not ex- 
pressly given, or necessarily to be inferred from the de- 
clared object of its institution. The case then seems to 
stand thus: a power is given to the select body to make 
bye-laws upon all matters and causes touching the state, 

(1) 10 Co. 31. 
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juDCMEMT right, and interest of the borough. A matter is proposed 
ABBOTT, c. J. upon which this body cannot exercise the power, because 
' by so doing they will take away from the body at large an 
authority given to them by the charter, and transfer that 
authority to themselves. Either the matter proposed must 
be left undone, or a power not mentioned in the charter 
must be called into existence and operation to accomplish 
it, the matter itself not being necessary, though it may be 
convenient. Which of these alternatives ought the law to 
choose? We have no decision to guide us. I doubt 
whether the law ought not to choose that which will leave 
the particular direction of the charter in full and literal 
force. A very extensive power of making bye-laws 
is given by the charter, and I doubt whether it may 
not be reasonably inferred from thence, that the King did 
not intend that any bye-law should be made which did 
not fall within the scope and range of the power so given, 
and that all other powers were intended to be excluded 
by the express grant of this power, and that the power 
thus affirmatively given to one body carries with it a nega- 
tive of all other powers to other bodies. It would be dif- 
ferent if a power to make bye-laws on certain particular 
subjects were given to the body at large; for such a 
power would either be superfluous or cumulative. Super- 
fluous, if applied to such matters only as the body at 
large might do by the authority incident to them: cumu- 
lative, if applied to matters to which the incidental autho- 
rity would not extend. I wish, however, to be under- 
stood as expressing doubt only, and not pronoimcing any 
opinion on this point. 

Judgment for the Crown on the first two pleas. 

For the defendant upon the third plea. 



of^Z'fX^ent '^^^ ®^®^* ^^ *^^® judgment was to set aside the custom 
of the Court of alleged in the first and second pleas, and to establish the 
stated.* ^'^^ bye-law set forth in the third plea as good and valid,— in 
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Other words, it may be said, the Court gave judgment for 
die burgesses at large on the first of the main points (1), 
and for the select body on the second. 



Against the judgment of the Court of King's Bench on 
the second point, a writ of error was carried to the House 
of Lords on the part of the Crown, praying that its 
judgment as to this point might be reversed. 

On the part of the Crown it was stated that the bye-law 
mentioned in the third plea was invalid, and that the 
judgment should be reversed as to that plea, for the fol- 
lowing amongst other reasons — 

1st. That the power of making bye-laws being vested Printed reosom 
by the charter exclusively in the select body of lhe'w^f°of error 
mayor, aldermen, and bailiffs of the borough, the »" *^« *^<>"*« °^ 
corporation at large, consisting of the mayor, alder- b^e-law. 
men, bailiffs, and burgesses, were not authorised to 
make the bye-law stated in the third plea, nor any 
bye-law whatever " touching or in anywise concern- 
ing the borough, or the state, right, and interest 
of the same." 
2d. That the corporation at large, if it had such 
power, yet, having accepted the charter, by which 
it was declared, that the mayor, baQiffs, and bur- 
gesses of the borough, and their successors, or the 
major part of them, should have the election of 
burgesses of the said borough, could have no right 
to make the above bye-law ; by which the elec- 
tion of burgesses was transferred to the mayor and 
common council, without the concurrence or assist- 
ance of the rest of the burgesses of the said bo- 
rough, in direct contravention of one of the most 
important constitutions of the borough, expressed 
by the charter. 

(1) Stated ante, p. 12. 
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of error, and in 
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judgment of the 
Court of K. B. 
as to the va- 
Jidity of the 
bye-law. 



3d. That the above bye-law is unreasonable, and 
alters the mode of election prescribed by the 
charter; and excludes the burgesses at large 
(being an integral part of the corporation) from 
voting at the election of burgesses. 

4th. That this bye-law not only varies the constitution 
of the borough, but has a direct tendency to keep 
the number of common burgesses below the num- 
ber of common council. 

5th. That for anything which appears to the con- 
trary, the bye-law in question might originally 
have been made by the concurrence of an actual 
minority of the common burgesses with the com- 
mon council, and may ever since have been con- 
tinued, against the votes of the majority of the 
same body. 
' 6th. That none of the cases cited in support of the 
bye-law (except that of Rex v. Bird (1), which 
is distinguishable from the present) go further than 
to limit the number of electors, upon the election 
of officers of the corporation ; whereas this bye- 
law has a direct tendency to limit the number which 
are to constitute the corporation itself. 
The defendant, on the contrary, prayed that the judg- 
ment of the Court below might be affirmed — 

Because thiere is a general power inherent in the cor- 
poration at large, to make bye-laws, which is net 
taken away by the grant of that power in particular 
cases to a select body: nothing is taken away by 
the charter from the body at large, except that 
which is given to the select body ; and the power 
of making bye-laws or regulations for the election 
of burgesses is not so given, and consequently re- 
mains in the whole corporation. 

Because the bye-law in question was valid and legal. 



(1) 13 East, 367. 
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' ' inasmuch as it was only a delegation of the power 
of election made by the corporation at large ; that 
is^ by the mayor^ bailiffs^ and burgesses, to a part 
of themselves, viz. the mayor, bailiffs, and alder- 
men; the aldermen, who, together with the bai- 
liffs, constitute the common council, being still bur- 
gesses; consequently this bye-law, which limits the 
number of electors, is not liable to the objection 
that it is made by a select body, or that it strikes off 
an integral part of the corporation. 
Because no distinction, it it conceived, exists in prin- 
, ciple, or is to be found in the decided cases between 

bye-laws, the object of which is to regulate the 
election of corporate officers, and those which re- 
gulate the election of burgesses. If the number 
of electors is legally restrained, the object of the 
election is immaterial. 
The defendant also humbly submits, that he is entitled 
to judgment on the demurrer to the rejoinder to the re- 
plication to the first and second pleas — . 

Because the charter of King Charles the Second Printed reasons 
might be partially accepted, and consequently the ^iL alleged ^ 
body corporate might legally act under its autho- ^'to thb"^*it* 
rity, with the exception of that part which gives ^e defcndanu 

1 , .,.«> , , 1 ^ (on the writ of 

the mayor, bailifis, and burgesses the power of error) were en- 

I ^ titled to hare 

election. jndgmcntin 

Because the charter of Charles the Second gave to ^*^°"' **^'** 
the mayor, bailiffs, and burgesses, the power to 
elect burgesses, and the usage exercised, both be- 
fore and since the charter, in ,the election of bur- 
gesses by the mayor, aldermen, and bailiffs, or the 
mayor and common council, as set forth in the first 
and second pleas, is consistent with the express 
language of the charter, the mayor, aldermen, and 
bailiffs being, in fact, mayor, bailiffs, and bur- 
gesses; and the language, ^' mayor, bailiffs, and 
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ARGUMENT burgcsses/' being only used as descriptive of the 

corporate name. 
Because this being a charter of confirmation^ the 
ancient usage of the borough, for the mayor and 
common council only to elect, which is a mode of 
exercising that right by the corporation at large, 
is not superseded. 

The case came on for argument in the House of Lords 
on the 20th and 28th of May, 1829, when Sir James 
Scadeti and Mr. Pratt appeared for the body at large; 
and the Sohcitor-General (Tindal) and Mr. Patteson, 
for the select body. 

Sir James Scarlett. — My Lords, I have the honour 
to attend your Lordships on behalf of the appellants in 
this case of Tke King against Thomas Westwood, 

My Lords, this was an information in the nature of a 
quo warranto^ exhibited against the defendant in Easter 
Term, 1819, for usurping the office of burgess of the 
borough of Chepping Wycombe, in the county of Buck- 
ingham. 

My Lords, to this information there were several pleas : 
the first plea set forth that it was an ancient borough, and 
it set forth the constitution of the borough, and among 
other things it stated a custom for the mayor and common 
council to elect a burgess witiiout the concurrence of the 
rest of the burgesses, and then derived the tide of the de- 
fendant under that custom. The second plea stated the 
same custom in effect, with some little variation in point of 
form, but it is not at all material to state it to your Lord- 
ships^ To these two pleas there were repUcations; the 
first taking issue on the material parts of the plea ; then a 
special replication that set forth a charter of King Charles 
the Second, which charter prescribed a certain mode of 
electing the burgesses, not consistent with the custom. 
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which the plea relied upon. The charter is set forth at argument 
length by way of rejoinder. s,k..s^Llett 

The defendant contends^ '* that the mayor, bailiffs, and " 

burgesses," is the name by which the corporation is known; 
and that they did not accept that part of the charter that 
related to the mode of electing burgesses. To that rejoin- 
der there is a demurrer ; upon that demurrer judgment 
is given for the Crown, upon this ground, that the corpo- 
ration could not accept partially a charter, but must accept 
the whole or reject the whole. 

My Lords, upon this writ of error I am aware that, with re- 
gard to the two first pleas, although we have to contend that 
this House ought to give the same judgment as was given 
in the Court below, and therefore it is open for my learned 
friends, who attend on behalf of the defendant, if they 
think proper, to question the propriety of that judgment. 
Yet inasmuch as the Judges were unanimous in giving 
their judgment for the Crown upon those pleas, and the 
demurrer, the result of which is known, I shall not deem 
it necessary in the outset to trouble your Lordships with 
any argument in support of that judgment, but reserve 
myself for such reply as any observations my learned 
friend shall make may seem to me to call for. 

I come then to the third plea, upon which the judgment 
is given against the Crown, and which judgment I seek 
to set aside after your Lordships* consideration of it. 
[The Lord Chancellor. — The objection meant to be 
insisted upon is merely as to the bye-law in the third 
plea?] That is the objection I mean to insist upon; 
but inasmuch as if the Court of King's Bench were 
wrong in giving judgment. for the Crown on the first 
two pleas, it is competent for my learned friend to ask of 
your lordships to set that judgment right, he has an inte- 
rest in questioning that judgment. The question of Whe- 
ther or not a corporation may accept a charter partially ? 
as far as it can be settled by the unanimous opinion of the 
Judges below, appears to me to rest on principles so plain 
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ARGUMENT &"<! Biiiiple that I shall think it quite unnecessary to trouble 
ari, t ^ r ^^^ Housc HOW with any arguments in support of that 
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judgment. I come to the third plea, which is the one of 

which I complain. 

To this plea there was a demurrer, and the question 
came on to be argued before the Court of King's Bench 
on that demurrer, and the judgment of the Court 
was given in favour of the defendant on that plea ; but 
I should state to your Lordships that one of the learned 
Judges differed from the others in their judgment, and 
that as far as one can collect from the reported case 
that the learned Lord Chief Justice, who presided, 
gave a very doubtful opinion as to one part of the argu- 
. ment on which that judgment rested. It is against that 

judgtnent, and on behalf of the prosecutor, that I appear 
before your Lordships, and I humbly hope to satisfy this 
House that that judgment cannot be sustained. 

My Lords, the general principles on which this case 
depends will not be disputed, nor will they require that I 
should cite to your Lordships authorities in support of 
them. They are fully conceded by the learned Judges in 
the argument which sustains their judgment below, nor 
have they been for many years disputed at the bar. In 
the first place, then, I conceive that where the right of 
electing burgesses is by prescription (I qualify it by that) 
vested in the body at large, that the body at large may 
make a bye-law (supposing they also have a right to make 
bye-laws) to restrain the number of electors, preserving at 
the same time the character of the body that is to elect. 
That law was laid down in the Case of Corporations, and 
has been acted on in a variety of places, and I, of course, 
shall never think of disputing it. Its appUcation to this 
case will be considered by-and-by. On the other hand it 
is conceded, that by estabUshed cases, and by those prin- 
ciples which can no longer be disputed, it is not competent 
for a corporation which has a definite and prescribed 
mode of election appointed by charter to make any bye-law 
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ber of the eligible, or by excluding altogether any one of ^^^ ^^ 



the integral body required to form part of the elective 
body. 

Now^ my Lords^ I mean to object to this bye-law on 
two grounds, the general principles of which will be 
found to resolve themselves into the propositions I have 
alluded to. The judgment must be supported by show- 
ing that there is something in this case to distinguish it 
from the general principles, which I contend are appli- 
cable to it. 

My first objection to the bye-law is this: I say that the 
body that made this bye-law was not competent to make a 
bye-law at all. I say so because the charter to which I 
have referred appoints the particular body — that is the 
common council — which is to have the power of making 
bye-laws. And I contend before your Lordships that 
whenever the King grants a charter to a corporation, and 
is pleased to prescribe in that charter the particular body 
that shall have power to make bye-laws, that neither the 
body at large nor any other body can have a right to make 
bye-laws, except that which the King has so prescribed. 
If that proposition be true, and if there be no qualifications 
of it appUed to this case, the proposition would entitle me 
to your Lordships' judgment. My second proposition is 
this — that the bye-law in question, which excludes the 
burgesses from the power of concurring in the election of 
burgesses is in direct opposition to the charter itself, 
which appoints the mode by which the body at large can 
be perpetuated. And that even supposing the body that 
made the bye-law were competent, yet the bye-law itself 
is inconsistent with the charter by reason of its excluding 
a particular body to whom the charter gives the right of 
election. The question will turn on, Whether or no the 
fact on which arises that proposition of law justifies the 
application of it to the present case ? 

A third proposition which I would submit to the House 
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AKGUMENT is tbis,— thot if the bye-law was made by persons who 
were competent to make it, and if it were not in direct 
opposition to an express clause in the charter, it neverthe* 
less is in its nature unreasonable, and is such a bye-law as 
cannot consistently with the charter itself or the general 
interests of tihe corporation be siratained. * 

This charter gives the power of making bye-laws to the 
mayor, the bailiffs, and the aldermen; and gives that 
power in the largest words in which such a power can be 
communicated by charter. And I aflSrm, subject to your 
Lordships' correction, that where the Crown appoints a 
particular legislative body, or the body at large, to make 
the bye-laws by its charter, that no other legislative body 
can exist or be within that borough. Corporations are 
the mere creatures of the charter ; they can have no legal 
existence in contravention of the charter under which they 
claim to exist ; they can have no establishment, and no 
right in opposition to the terms of those charters. I am 
merely repeating here the argument so aUy enforced by 
the Judges in the Court below. They said, ^^ True it is 
that the charter gives to the mayor and common council 
the power t>f making bye-laws; but they say that power is 
limited to a certain range of subjects, and the mr^r and 
common council could not make a bye4aw for die purpose 
of giving the right of election to tl^mselves, «nd exduding 
the burgesses from it. And as they could not make such 
la bye-law^ we admit, if they had made it, that it would have 
been bad. It would be bad for two reasons, as those two 
learned Judges contended^ -^first, because by feoking to 
the terms «f the graoit to them., it does not appear that 
those terms are large enough to relate to a bye-law touch- 
ing the mode of electing burgefsses, — ^and, secondly, be- 
cause this body being in its nature a select body^ could Aot 
mak'C SL bye4aw to take from the body at large a power 
which the charter gave to the body at large ; but they say 
that it is inherent in a corporation to have a power of 
making bye-laws, and they seem to suppose that that in- 
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herent power is only qualified and restrained to a certain aroument 
degree by the institution of a . legislative body by the «,B,.5CAiitEw 

Crown; and that to whatever extent that legislative body " 

is limited by the terms of the charter in making bye-laws, 
the corporation at large have a sort of residuary power to 
make bye-laws as to all other matters * 

Now, my Lords, I shall, with great deference to those 
learned Judges, venture to oppose my humble argument^ 
to that proposition. In the first pUce, I beg to state thai; 
it is unsupported by any decision. There is only one 
case €hat I have been able to find in which it has been 
established that if a charter gives to a specific body in the 
corporation a power of making a bye-law, that the body at 
large has any power to make any bye-law whatever. 
[The Lord Chancellor, — However limited that power 
may be, as to the objects to which it is directed?] 
Yes, my Lords^ however li^lited. I don't find any case 
on the mifojeet. I ahaU see what the dicta axe presently. 

My proposition is, that if the charter which create^ - 
a corporation, creates also a legislative body for the 
purpose of msJ^mg bye-laws, it takes away by implica- 
tion- all the power that any other body or the body at 
large could possess by common Jaw. And to meet what 
perhaps might be the doubt that induced your Lord- 
ship to put that question to me, I go a step farther^ 
and say the very limitation of the subjects of legislation, 
by parity of reasoning, precluded them from the power 
of legislating on any other subjects. I apprehend the 
Crown has a full right to say by its charter, you shall 
have such a constitution, and only a limited power of 
altering it. Therefiwe, if we prescribe in terms what 
your constiti^ion shall be, and your modes of election, 
and we establish a legislative body for the power of 
mjaking bye-laws, and limit that power to particular ob- 
jects, it is to be inferred that the intention of the Crown 
was not only, that no other body should legislate, but thM 

f2 
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affect those subjects. I again say, that I find no decision 



to establish the proposition, that a power still remains in 
the body at large to make bye-laws by virtue of common 
law, when the charter has itself created a legislative body. 
I find no dicta in support of it. On the contrary, the 
dicta are all the other way. In short, I find no authority 
except the authority of the two learned Judges, who 
adopted that ground for their decision. Let us see, my 
Lords, whether it will stand the test of principle. 

The power of making bye-laws by the corporation at 
large is inferred firom this circumstance, — that the corpo- 
ration exists by prescription and the body at large have 
made bye-laws. That is evidence that the charter is lost 
which gave them that power. If the charter is wholly 
silent upon the power of making bye-laws, — if the charter 
creates the mayor, aldermen, common council, and bur- 
gesses, and says nothing about making bye-laws, — then 
undoubtedly for the purpose of those minute arrange- 
ments and those regulations which, consistently with the 
general purview of the charter, may be essential to the 
well-being of the corporation, (but which were too minute 
to be described and set down in the charter itself, no 
other body existing to make the bye-laws,) the common 
law says,, that the body at large have that power: and all 
this exactly on the same principle that even any voluntary 
association of men, consistently with law, must have vested 
in the body at large a right to make rules and regulations 
for their own society consistent with law, and that no par- 
ticular individual among them can have such a right. 

The cases, in which it is laid down, that, where no 
power of making bye-laws is vested in a particular body, 
the corporation at large have it, are founded on the simple 
principle, — that as there must exist some power to 
meet cases of mere regulation as they arise, and which 
cannot be foretold, — that that power must be vested in 
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the body at large, and cannot be vested in any par- argument 
ticular portion of it. But, my Lords, when the Crown, s,aj.s^lKtETT 
which is the very foundation and the very life and soul of 
the corporation itself, has, by the terms of its creation, 
made and constituted a legislative body, (as in this case 
. — the common council,) I apprehend the whole foundation 
of that power faUs to the ground. 

. In this case there is a legislative body established by 
the Crown, for the purpose of making all those rules and 
regulations, not inconsistent with the terms of the charter, 
which may become necessary for the government of the 
corporation, and that in as large a manner as any common 
council ever possessed in any corporation. The terms are 
these: the King ** wills that the mayor, aldermen, and 
bailiffs of the borough aforesaid, and their successors for 
the time being, or the major part of them, (of whom the 
mayor for the time being we will to be one,) may and shall 
have full power and authority to frame, constitute, ordain, 
and make from time to time such reasonable laws, statutes, 
and ordinances whatsoever as to them shall seem to be 
good, wholesome, useful, honest, and necessary, according 
to their sound discretion, for the good rule and govern- 
ment of the burgesses, artificers, and inhabitants of the 
borough aforesaid, for the time being, and for declaring in 
what manner and order the aforesaid mayor, aldermen, 
bailiffs and burgesses, and the artificers, inhabitants, 
and residents of the borough aforesaid, shall behave, con- 
duct, and carry themselves in their offices, mysteries, and 
business within the same borough and the limits thereof, 
for the time being, and otherwise for the further good and 
pubUc advantage and rule of the same borough, and the 
victualling of the same borough ; and also for the better 
preservation, government, disposition, letting, and demis- 
ing of lands, tenements, possessions, revenues, and here- 
ditaments, to the aforesaid mayor, bailiffs, and burgesses, 
and their successors, by these presents, or otherwise given, 
granted, assigned, or confirmed, or hereafter to be given. 
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... ^^ soever." I ought to read those with the words to whiek 
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they apply, " that they may and shall have fiiU power and 

authority to frame, constitute, ordain, and make, from 
time to titiie^ such reasonable laws, statutes, and ordi- 
nances whatsoevier as to them shall seem expedient, as to 
any matters and causes whatsoever touching or in anywise 
concerning the aforesaid borough, or the state, right, and 
interest of the same borough/' 

Now I beg to ask your Lordships, Whether a bye-law to 
restrain the number of burgesses in the elective franchise, 
— the corporate elective franchise, — is not a matter touch- 
ing or in somewise concerning the aforesaid borough, or 
the state, right, and interest of the same? The question 
is, Whether a bye-law to declare, that the body of bur** 
gesses in fiiture shall not interfere in the electing of bur- 
gesses, IS not a bye-law touching the state of the borough, 
or touching and concerning the borough? If, therefore, 
such a bye^law could be good, (which forms another part 
of the argument,) I venture to submit to your Lordships, 
that the power given to this legislative body would extend 
to the making of it, because it is a bye-law materially 
touching and concerning the said borough and the state, 
right, and interest thereof. Here again, we come to the 
prii>ciple, ShaU it be said that, when the Crown by its 
charter has appointed a mayor, aldermen, and bailiffs, be- 
ing common councilmen, and that they shall have the 
power of making ordinances and bye-laws respecting aU 
matters touching the state, interest, and welfare of the 
borough, or touching the borough at aU, that there stiD 
resides in the corporation at large, by virtue of some com- 
mon law principle, a power to make bye-laws on some 
other matters? I own, with great deference, that I hope 
your Lordships would hesitate in coming to such a 
conclusion without a clear authority for it, — without some 
decided case to show it, or some clear explication of prin- 
ciple to show on what it rested^ and what was the neces- 
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sity, and what was the propriety* of it, because it is a ar6uiis«t 
manifest incroachment, (if I may use that expression,) on gj^ j.scarlbtt 

the right of the Crown to prescribe who shall be the legis-* 

lative body. One cannot suppose, that when you have 
the constitution of a corporation provided for in a charter 
that lies before you, that those who framed that charter, 
and who established a legislative body with large and 
almost unlimited powers, that they could ever have it in 
contemplation, that another body was still to legislate on 
other matters or any matters whatever, or that any matters 
could be legislated upon, excepting those whereupon the 
right was given in such large terms to legislate. 

Now, my Lords, I find an authority, at least a dictum, 
in support of the position I submit to this House. I will 
refer your Lordships to a case, which I think is in the 
second volume of Peere Williams, p. 208. It is the case 
of Child V. The Hudson's Bay Company, in which a 
question arose, Whether a corporation, which had by 
charter a right to make bye-laws for the regulation of the 
proprietors* stock and their shares, could pass a bye4aw 
to make one of those shares liable to be detained by them- 
selves in satisfaction of a debt due to the company? Lord 
Macclesfield says, *^ Where the charter gives the com- 
pany a right to make bye-laws, they can only make them 
in such cases as they are enabled to do by the charter; 
for such power given by the charter implies a negative 
that they shall not make bye-laws in other cases." That, 
my Lords, is the opinion of Lord Macclesfield. I venture 
to submit as the true principle, that where the Crown 
grants a charter and gives a power to make bye-laws on 
particular subjects, that by implication the corporation 
have no right to make bye-laws on ^^ny other. If they 
find that thrir charter has limited them too narrowly in 
the range of le^sktion, it is open to them by petition tp 
apply to the Crown to enlarge the power; but where the 
charter exists in terms, and where you find the subjects of 
legislation specified, it appears to me, that to say that they 



72 



THE KING r. WESTWOOD. 



AR6UMEKT have the power to legislate on other subjects is to say, that 
smj. SCARLETT ^1)0 CroWn shall not restrain them except it uses express 
words. 

Now I beg to say, my Lords, that there is no authority 
for contending, that the Crown shall not restrain the general 
power, unless it uses express words of restraint. I find 
no such principle as affecting the rights of the Crown.' If 
the body was in its nature a common law body, that had a 
common law existence and common law rights as a com- 
mon law body, then I should concede to the proposition, 
the Crown would not be presumed to intend to limit or 
take away any such right which a body existing by com- 
mon law possessed, unless the Crown specifically limited 
it, or used negative words to restrain it. But the corpo- 
ration is a creature of the Crown. A corporation has no 
common law existence, — it has no common law rights. It 
is one thing to say, when the Crown creates the body, 
what principle of common law shall be applied for the 
conservation of that body, with a view to promote the ob- 
ject the Crown had in view; but it is quite another thing 
to say, that such a body could have had any antecedent 
rights: and that such antecedent rights must be taken 
only to be limited, when the Crown expressly and by ex- 
press words makes such a limitation. The corporation 
itself exists by virtue of an authority of the Crown, and 
when the authority, which gives its existence, restrains and 
limits it to particular objects, there is no common law 
principle entitling that body, — the creature only of the 
power of the Crown, — to possess a larger power than the 
Crown had expressly given to it. 

I apply this reasoning, therefore, in two ways, in sup- 
port of the objection I have taken to this bye-law. I say, 
that if it is to be taken for granted, that this particular 
subject of altering the right of election is not within the 
range of the power given to the common council; I say, 
then, that it was not intended by the charter that any 
body whatsoever should legislate on that subject; and I 
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think your Lordships will see that I have very good rea- argument 
sons for saying so, when you come to look at the charter, sirj^s^^rlett 
I apply it also in saying, that when the Crown has given 
a particular body a right to legislate on almost every 
possible subject, by implication the Crown has not meant 
to give the power to the body at large to do so. 

My Lords, the case of a corporation that exists by 
prescription, — [The Lord Chancellor, — Did not this?] 
Yes, my Lord; but it takes its date from the char- 
ter. I will consider by-and-by, with your Lordships* 
permission, the effect of the charter on the existing 
rights of the corporation; but at present I will assume, 
for the purpose of my argument, that this is tlie charter 
that gives the constitution; for assuming that the char* 
ter is accepted in toto, I assume, then, that all the 
parts of the charter must prevail, and no antecedent 
clause in the charter, evidenced by usage, can prevail, if 
it be inconsistent with the charter. Therefore this charter 
is the constitution. You have nothing of the constitution 
in the plea but this charter. 

I say, then, that where a corporation has no charter at 
all, but exists purely by prescription, — which is evidence 
of a charter, — the different powers, which the different 
bodies or the whole body have exercised in the course of 
ages, are nothing more than evidence that there was a 
charter that gave them those powers. And if, therefore, 
your Lordships find, that in a corporation existing by pre- 
scription, there has been a time when the body at large 
elected, and that then one hundred years ago the body at 
large who made bye-laws, did also make bye-laws to re- 
strain the number of electors — preserving at the satee 
time all the integral portions that by the original usage 
appeared necessary to concur in the election: then the 
principle is plain; for it would be inferred, either that the 
charter originally gave the body at large the power to 
make bye-laws, or the charter gave no power to make bye- 
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^^ the corporation itself, the body at large possessed the power 
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of it by implication. I beg your Lordships to advert to this 

distinction. If the corporation have no charter at all, you 
can only gather what its charter has been, or not been, by 
u^e; and if by that usage the body at large have made 
bye-laws, What do you infer? One of two things: either 
that the charter gave the body at large, when the charter 
existed, that power,— or, that the charter was silent about 
the power, and therefore the body at large possessed it. 
I wish to press this on your Lordships' attention as a very 
important distinction; for it goes a great way to set in a 
clear light what appears to me, with all due deference, to 
be the fallacy of that argument which I am now combat* 
ing. If a corporation exist by charter, or if its existence 
is modified by a charter, and you look to the charter to 
find its present constitution, I say, manifestly, that in the 
charter alone you must find it; and if there is any usage 
which is confirmed by a charter, and is consistent with 
the charter, that usage undoubtedly forms part of that 
constitution; but a usage inconsistent with the charter, is 
repelled by the charter, and therefore forms no part of it& 
constitution. 

If a corporaticm therefore, having a power to make bye*- 
laws in the body at large by prescription, but having no 
charter, and only evidencing its power to do so by a 
course of constant usage, — from which you infer a charter 
that either gave the power in terms, or gave no power at 
all, — if such a corpc»ration receive a new charter, and ac*- 
cept that charter, and that charter gives the power to a 
limited body, Could you say that the limited body should 
exercise it under the charter and the body at large exer- 
cise it under the {prescription? It is impossible. That 
would bring me back to the argument on the first and se- 
cond pleas, and we at least have the unanimous judgment 
of all the Judges, that a corporation must accept a charter 
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m iota^ aild that they cannot accept it partiatlt/ and reject argijment 
H for the remainder. sikj-s^Irlett 

If a corporation is found, which by ancient prescription 
had made its bye-kws by the body at large, but that they 
accepted the charter of Charles the Second, which gave 
the power of making bye-laws to the mayor and common 
council only, if such a corporation was presented to your 
Lordships for consideration, and it appeared that the 
body at large were stiH making bye-laws, I apprehend the 
question would then arise. Did they accept the charter or 
reject it? If they accepted it, the body had no power to 
make it, but it must be made by the common council. 
That illustrates the argument which I was addressing to 
the House* I say, therefore, that as this charter is ac^ 
cepted in toto^ that the corporation derives, or at least 
possesses, now no more power in making bye-laws than 
this chiurter gare them, and that they possess no body 
competent to make bye-laws, except tlie body to which 
this charter gave that power. 

Now, my Lords, let us see in what way the charter of 
the Crown would be defeated and destroyed, if my rea- 
soning is not correct. I will put the very case by way of 
example. Here is a modern charter, in which the Crown 
prescribes or first appoints the several members of the se^ 
lect body; it appoints a mayor, two bailifi^, and twelve 
aldermen; it then gives modes of election as to each alto- 
gether different; it causes the mayor to be elected by the 
mayor, bailiffs, aldermen, and burgesses at large, but he 
must be an alderman; it causes the bailiffs to be elected 
by the mayor and aldermen, but he must be a burgess: k 
then causes the aldermen to be elected by the mayor and 
aldermen themselves; and then it comes to the election of 
the burgesses at large; and as the charter does not choose 
to leave to the common law any mode of perpetuating the 
corporation, it prescribes the mode here again. Let n^ 
see if the charter does not prescribe the particular mode 
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law principle would apply. It would be said if there is 

no provision, — that an apprentice should be entitled to his 
freedom, that the eldest son of a freeman should be en- 
titled to his freedom, or that any other mode was ap- 
pointed to give the state of freedom as a matter, of 
right, — that the common law would have given to the 
body at large the power of election from necessity, for 
otherwise the grant of the Crown would have been frus- 
trated for want of that power. It is therefore to be in- 
ferred, if the Crown does not provide the mode of doing 
it, that the mode intended by the Crown is to be that of a 
perpetual election of the body at large. But when the 
Crown does provide the mode of doing it specifically, it 
provides the mode of electing the different bodies, and 
then of electing the burgesses also. I beg to ask of your 
Lordships, By what means is the tenant of the Crown to 
know about the mode of electing those different bodies, 
unless you find it in the charter ? The Crown neither in- 
tended by this charter to give the power of election to any 
other body than that which is specified in the charter, or 
to give any other body the power of making bye-laws to 
.take it away, much less to give to the body at large the 
power of making bye-laws for the purpose of defeating 
.the provision of the charter, which it has not given to the 
common council, and which it has made to the legislative 
body. For see what the consequence would be. I will 
assume, for the present purpose, that a corporation that 
accepts a charter must accept in toto. But of what avail 
is that principle, if you shall say, that a corporation ac- 
cepts a charter whereby the election of a mayor, bailiffs, 
aldermen, and burgesses, that is, the mode of perpetuat- 
ing the corporation, are all distinctly defined, whereby 
also a common council is provided with a legislative power 
— of what avail is it to say, that the body must accept that 
charter in terminis and in toio, and cannot have a consti- 
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tution which is inconsistent with the charter, if in the argument 

next breath you say you only accept it for the purpose sirj.scIrlett 

next day of enabling the body at large, to whom the 

power is given by the charter, to alter the provision of it? 

That is the effect of the argument. I contend there is no 

use in saying you must acceptthe charter in toto, you cannot 

accept it partially, if it is to be considered as law, that if 

when they have accepted it, the very next day a body, 

not described in the charter as having such power, shall, 

by the inherent common law power, meet to defeat one of 

the main provisions of the charter. 

I will suppose the borough of Chepping Wycombe to 
have existed by prescription, and that by prescription the 
body at large have a power to make bye-laws ; and I will 
suppose that bye-laws were found in the books, by which 
the body at large had delegated the right of election they 
possessed to only a particular portion of their own body, 
and that that was the mode of electing burgesses at the 
time they sought for a new charter, and when a new 
charter was granted to them, it was granted exactly in 
those terms which the modes of election specified for all 
the officers exactly as it is now — ^Would your Lordships 
say you must accept the charter in totOy but next day you 
may go and assemble the body at large, who before made 
bye-laws, but who by this charter are not authorised so to 
do, and let that body at large make bye-laws to restore its 
old institution, and by such a bye-law accompUsh that in- 
directly, which you cannot do directly ? for you cannot ac- 
cept a charter and have a constitution inconsistent with it» 
yet by this bye-law which is made, by which power is not 
given to that body, you may restore the ancient usage 
against the charter; I apprehend that such a proposition 
never could be sustained in law, and that it is clearly 
inconsistent with the principle, that a charter must be 
accepted in toio or rejected in toto. 
" My next argument is, that the bye-law is not good, be- 
cause it excludes from the power of election one of the in- 
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ARGuuEKT tegTdl bodbs to which the charter gKfe that power. Now 
giR J. SCARLETT ^^^ proposttion, if true in fiict, is conceded in law. If it 
be true in fact, as applied to this case, it is conceded by 
the Learned Judges^ in point of law, that it is impossible 
to exclude one of the integral parts of the body. I need 
not cite cases to suppc^rt the general proposition, that be* 
ing conceded; but I refer your Lordships to the cam cf 
The King v» Head, in Burrpws's Eeports, in which, in^ 
deed* there axe a nwnerous class of cases there referred 
to, OB the established prindples whidi need now no 
anthority for the purpose of sustaining them. I there- 
fore cite no case to establish the conceded principle, that 
a bye^law to exclude one of the integral portions ^{ the 
elective body is bad. But what I have to combat is this, 
the reasoning of the two Learned Judges, by which they 
appear to have satisfied themselves that this bye-law does 
not exclude one of the inte^al portions of the elective 
body. 

Now, my Lords, I must beg your patience for a few ob-p 
servations, which I will endeavour to mdce perspicuous 
and plain. It has been decided in the case of the Corpo^ 
ration of Nottingham, that when an andent charter or 
prescriptive usage gives the right of ele<^ioo to the body 
at large^ and also the right of mating bye-laws, the body 
at large may restrain the numbers by a bye-law, which is 
.consistent with the Case of Corporations in Loiid Coke's 
Reports^ and other cases. In the Corporation of Not- 
iingbam, the mayor, the aldermen, and the common 
council are all distinct bodies; but there is a third body, 
known by the name pf the clotUng burgesses, which 
means the burgesses who are actually serving ^e offip^ of 
sheriff, and who have served it, iand who nxus/t fosm, at 
any given period, a considerable number. The %e-law, 
then, has limited the right of election to the mayor, alder- 
men, and common cowcil, and the clothing bufgesses, 
and the bye^law was held to be good. It was held to be 
good in a case of my Lo^rd Mans/ield's; and the same bye-» 
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law was investigated afterwards in our own times in the argumekt 
case of The King v. AshweU, which is to be found in the sirj.scarlctt 
li^th or 13th East's Reports. In the notes appended to — — — 
this case, it was held that that bye-law was good, not be- 
cause any body dreamed the mayor would be a burgess, 
or the alderman a burgess, or the common councilman a 
burgess, for they were all burgesses; but precisely, and 
distinctly, and exclusively, because the dothing burgesses 
were a part of the body at large, and were mixed with die 
body at large, and had no definite power or character but 
as parts of the body at large. 

But the Learned Judges, in order to make this bye-law 
good, and make it consistent wiUi the decided cases, had 
been obliged to assume, that the mayor himself was a bur- 
gess, and that the aldermen were burgesses; and I think 
one of the Learned Judges, in language very peculiar, 
and perhaps I may say very appropriate, says, he ^'thinks 
there is, to be sure, as little representation as possible of 
burgesses in this body; but he thinks the mayor does a 
little represent the burgesses, because he was a burgess 
before he was a mayor." And it is said also by 
one of the Learned Judges, whom I treat with equal re- 
spect and deference, that ^ the aldermen are also bur- 
gesses, and that therefore they being burgesses, the right 
is only restrained to the mayor, bailiffs, and burgesses, 
wlio have all distinct functions in Ae corporation contra- 
distii^uished froon the body at large; therefore it may lie 
taken that th^ are still a dass of burgesses.*' If this is to 
prevail, What has been the object of all the arguments 
which have been propounded by the most learned men of 
Westminster^Hall, in the two kst generations, who have 
been conducting cases of this nature? It never occurred 
4o the imagination of any one of ihaem, that the mayor, the 
aldermen, or the common councilmen, forming together 
a select body or separately select bodies, represent 
the burgesses because they were burgesses. No doubt 
tliey are burgesses; a mayor is ipso facte a burgess, and 
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ARGUMENT so are the common council, the mayor, and the aldermen. 
iRj SCARLETT ^"^ ^ ^Y ^^^^ much time has been lost, and much labour 

" ■ and ingenuity wasted by all the learned persons of the last 

two generations, who, from the beginning of these cases in 
Burrows's Reports, down to the period when most of your 
Lordships, or I believe the very humble person who ad- 
dresses you, has a recollection of Westminster-Hall, it 
never occurred to any one to suppose that the exigency of 
that qualification to make the bye-law good was, that 
there should be a portion of the burgesses still taken from 
the elective body, by saying the mayor, the aldermen, and 
the common councilmen themselves were burgesses. My 
Lords, I have no authority for saying so. There is no 
decided case which enables me to say so. All the cases 
that have determined that the body specified by the bur- 
gesses was a good body to represent them, are cases 
where they have been part of their own body, contradis- 
tinguished from the select body, having distinct select 
functions in the corporation to perform. But the Learned 
Judges, for the purposes of this argument, have entirely 
disposed of all those cases, and if they are right, they have 
shown how much labour and ingenuity have been wasted 
in vain, and that it would have been perfecdy easy 
to have settled the dispute in the case of the Corpora^ 
tion of Nottingham, and in The King v. Ashtvell, 
which are the oldest cases on that subject. Why, look at 
this charter? The mayor must be a burgess before he 
can be a mayor; an alderman must be a burgess before he 
can be an alderman; therefore the burgesses are repre- 
sented. There is no objection to confining it to the 
mayor, aldermen, or common councilmen, or the mayor, 
bailifiB, and burgesses, because they are all burgesses. 
So again, in the case of The King v. Spencer, aiid ano- 
ther class of cases that arose as to the borough of Maid- 
stone. 

Let us look and see how this body is represented, or to 
what state your Lordships will reduce this corporation, if 



PROCEEDINGS IN THJg HOUSE OF LORDS. 81 



OF 
SIR J. SCARLETT- 



this bye*law can be sustained ; and perhaps in telling your abgitment 

Lordships of a probability I am not stretching my imagi- 

nation^ I am only stating the fact. . It is supposed by the 

two learned Judges, (whose judgments I question here,). 

that the mayor, bailiffs, and aldermen may be taken a 

little to represent the iiurgesses. Now let us see. The 

bye-law gives the right of election to the mayor, bailiffs, 

and aldermen; the aldermen are chosen by the aldermen; 

and the mayor is chosen by the burgesses, the bailiffs are 

chosen by the mayor, the bailiffs, and the aldermen. Nowy 

then, my Lords, the bye*law being made, I am to show 

your Lordships what a curious representation the body at 

large have. The burgesses are now elected by the mayor; 

the bailiffs, and the aldermen, and out of the body so 

elected they depute their own body. 

I can understand, if the burgesses are created by a dis- 
tinct source, — if they grow from apprenticeship, marriage^ 
servitude, or from various causes that are in many corpo* 
rations giving rights to admission of freedom, or if the 
rule of the charter is preserved, that the burgesses shall 
be chosen in some specific manner, — that the burgesses so 
chosen may say, (for the purpose of the election,) we 
delegate a part of our own body for the purpose of repre- 
isenting us at such elections; but to say that it shall be 
delegated to the select body itself, and that shall be separ 
rated because they are a part of the body, is to say, the 
select body are supposed by all these cases to haye some 
sort of interest distinct from the body at large and not. re- 
presenting them; yet they shall be deemed to represent 
them to make the bye-law good; and the moment they do 
represent them, they elect burgesses to the exclusion of 
all other burgesses, and such burgesses so elected come to 
be aldermen, bailiffs, and mayors, as occasion suits, so 
that the representative body . are making a constituent 
body, and out of that making itself. , The body .at large 
has a right of sending members to Parliament. If this 
bye-law .is established and is good. What is the con^e- 
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AAouMCNT quence? Why, that the select body has a power now of 
siRj scARLtTT ^^^^^S tfaose persoHs who are to give thehr votes for 
members of Parliament. The select body take especial 
care never to have more than ten or twelve common bur- 
gesses, the consequence of which is, that the whole power 
of the corporation is vested in them, not only such as the 
charter gave them, but the power of sending representa- 
tives to Parliament, and every other power; for here is a 
bye-law that is made with a sanction so firm that nothing 
can ever undo it* 

There is no representing body of the burgesses except 
those little representatives of the mayor, bailif{s, and alder- 
men. They have only to wait till the corporation, as the 
burgesses die off, is reduced to a number below their own 
body, and from that period this bye-law never can be re- 
pealed. The charter does not state any form or any mode by 
which this legislative body can be brought into action, nor 
does the plea state how it was brought into action; there- 
fore your Lordships do not know at this moment whether 
this bye-law might not have been made by the mayor, 
bailiffs, or twelve aldermen and half-a-dozen of the bur- 
gesses. The plea states there must be a mayor, bailiffs, 
and burgesses, — that is, the body that had the power to 
elect originally. If the mayor does not choose to meet, 
he may wait till the number of burgesses who are disposed 
to repeal this bye-law die off, and when they by natural 
means are reduced to a number below that of the select 
body, die corporation goes on in the most happy state of 
imanimity in the world. Was that the intention- of the 
charter ? Was it the object of the Crown ? Can any 
body suppose that this was the design ? If one design is 
manifested more strongly than another, respecting the 
perpetuation of this corporation by the election of common 
burgesses, it is that the election shall be left open and 
general. I assume, what is the fact, that no right exists 
in the corporation by purchase, by apprenticeship, or any 
other means for keeping up the proper number of bur* 
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gesses, and the only source of supplying the body at large argument 
is by this election. That fact being before the eyes of ^^^^ scIrlett 

those who advised the Crown to make this charter, and 

the mode of perpetuating the borough being, as your 
Lordships perceive by the very terms of the charter, 
-vested in the mayor, bailiffs, and burgesses at large, I say 
that no intention could be more manifest than that the 
Crown designed this body of electors to be a numerous 
•body ; for it could not intend to grant a corporate power 
<to half-a-dozen or fifteen persons, — and that any person 
(it is very singular) without the borough as well as within 
it, at the pleasure of the mayor, bailiffs, and burgesses, 
might be elected. And yet it is supposed that notwith- 
standing the design which I think must be inferred from 
the terms of the charter, this bye-law frustrates the design 
o( the charter entirely, and reduces the corporation to a 
mere naked skeleton of the mayor, bailiffs, aldermen, and 
balf-a-dozen burgesses. 

I therefore submit to your Lordships on that ground, 
that had the bye-law been made by a competent body to 
make it, it would yet have been a most unreasonable 
bye-law; and if you can suppose that the mayor, the bai- 
Kffs, and the aldermen do a little represent the burgesses 
because they all are burgesses, yet I submit that the bye- 
law is unreasonable by giving to this little representative 
body the exclusive power of election ; inasmuch as it pro- 
iluces the necessary consequence of limiting the number 
of the corporation, and of cramping the source of its future 
supplies,— of restraining, and in the most effectual way re- 
straining, the number of the eligible. For your Lordships 
'will observe, that in terms it is adnutted, that you oanpot 
restrain the number of the eligible: and therefore I cour 
tend that your Lordships cannot sanction a bye-law, which 
would create a strong interest in the elective body to re^ 
etrain the number of the eligible. I say, by a just deduc-^ 
tion of reasoning, it is also law that you shall not «o form 
the elective body itself, as to make it iheir necessary 

g2 
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ARGvicEKT interest to restrain the number of the eligible. I say that 
siBj^ARLETT i^ the parties are to be elected into their own body,— for 
here they are to elect an alderman out of the burgesses as 
they are to elect two bailiffs out of the burgesses^ this 
is the only case in which the burgesses are to be caHed 
into action, the body to elect them have a strong clear in- 
terest to restrain the number of those from whom they are 
to elect, — that is the eligible body ; they have as strong 
and palpable an interest as can exist on such a subject 
That b another vice of this bye-law, which we present to 
your Lordships as a suflScient ground for not sustaining 
.the judgment given by the Court below. 

I am sensible that in the discussion of the case it will 
branch into several minor topics, I have purposely re- 
served those for reply. It is not necessary to fatigue your 
Lordships in the outset with doing more than stating the 
general grounds on which I object to the judgment; 
knowing that I shall have an opportunity, when I come to 
reply to the other side, to enter into those minute subdivi- 
aions of the matter, which no doubt their ingenuity and 
learning will suggest 

There is only one case to which I beg to call your 
Lordships' attention, before I quit the bar, with a view of 
showing, that on the authority of that case the doctrines 
of the learned Judges cannot be sustained : I conceive it 
to be a case of very great authority. It is the case of 
The King v. Head and others^ in the 4th Burrows's Re- 
ports, 2515 and 2521,— it is the Hehton case. 

In that case the charter gave the mayor and aldermen 
a power of making bye-laws, and the mayor and common- 
'SJty, together with the aldermen, had a right to elect bur- 
gesses. A bye-law was made by the mayor and aldermen 
with the assent of the commonalty, by which the power 
was restrained to the mayor and aldermen without the 
commonalty. Upon this bye-law the several points which 
arise in this case arose there, because it was contended 
there that the bye-law was made by a competent body. 
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inasmuch as the commonalty assented to it. If the in- argvment 
herent power of making bye-laws remained in the body at s,Rj.8CARLETt 

large, for this purpose, notwithstanding power was given 

to make bye-laws by a limited body, this case has supplied 
the materials for that argument, and this case will show 
how by the mayor and aldermen, with the assent of the 
commonalty, there may be another mode of saying the 
whole made the bye-law. So my Lord Mansfield consi- 
dered it. Again, my Lords, this case showed that if the 
mayor and aldermen, who were undoubtedly burgesses, 
were representatives, that the bye-law was not objection- 
able, because that body wanted representation* The 
burgesses wanted representation. What does my Lord 
Mansfield say ? the judgment is given ; in short, in two sen- ^ 

tences, it comprises the whole argument. " The body at 
large had no power to make bye-laws, because that power 
is by the charter given to the common council, consisting 
of the mayor and aldermen." That is the first proposi- 
tion, *' and the common council could not by a bye-law take 
away from the body at large the right of election which 
the charter had vested in the whole body." And, there- 
fore, those two sentences contain his objections to it. I 
know that in reasoning on this case one of the learned 
Judges is made to say that this bye-law was bad on ano- 
ther ground, because it was not inade by the common- 
alty. 

My Lords, I cannot altogether agree to that reasoning, 
for I say it was pressed very much at the bar, and it is 
jiot inconsistent with common sense to say, that it was 
made with the assent of the commonalty. I find many 
acts of parliament made by the Lords and Commons^ in 
which it has never been held that they were not made by 
the legislature because it was not so stated. In fact it was 
the same thing, it had their concurrence : it could not be 
deficient, because the mayor and aldermen were present, 
and reduced it to form. Lord Mansfield so considered 
-it.'. .He considered, that the three together bad no powelr 
to make bye-laws, but the common council had the power* 
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ARovMCNT He has conceded thai in his argumenti and, as he says; 
^' there is.no occasion to go farther into it. Assumkig that 
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the mayor and commonalty made the bye-kw, they had 
no power to do so. They could not do it, and if they 
did, it is bad; because the mayor and aldermen, ap- 
plying it to my case, are not the representatiTes of the bur- 
gesses, for, as he says, it takes away the commonalty from 
the body of electors. Therefore it occurred to him to say 
they still remained the representatives of the mayor and 
aldermen. 

Mr. Pratt. — I am on the same side with Sir James 
Scarlett, my Lords, and in this case I should state, that 
with regard to the bye-law I conceive that there are twa 
objections. 

First, that the charter has given the power to make 
bye-laws to the select body, and the corporation at large 
have no power to make them. 

Secondly, that the bye-law altering the mode of election 
given by the charter, and excluding an integral part of the 
corporation from voting at the election of burgesses,' is 
bad on this point. 

Mr. Pratt then urged shortly the same arguments as 
■used by Sir James Scarlett, and proceeded: — 

Now your Lordships will observe, as the charter is set 
out in the appellant's case, the election of burgesses is 
confined to the mayor, bailiffs, and burgesses. Now by 
the bye-law which is intended in this case to be set up as 
a valid and good bye-law, the election is transferred to 
another part of the body, entirely to the exchision of the 
burgesses. On ttie first point I would cite to your Lord- 
ships the case of Child v. The Hudson's Bay Company^ 
in which it is stated that a corporation has an implied 
power to make bye-laws ; but where the charter gives 
the company a power to make bye-laws, they can only 
make them in such cases as they are enabled to do by 
the charter, for such power given by the charter im- 
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pHes a negative that they shall not make bye-Iaws>in any argumeitt 
other cases* ®' 

MR. PBATT. 

With regard to the second point, my Lords, the cases 

diat bear on it are those of The King v. Spencer j in the 
3d Burrows*s Reports, p. 18S7, &c. &c. [The Lard Chan^ 
eellor, — We have already had those cases cited: we have 
had our attention directed to the references.] I was 
going, my Lords, to cite a case which is reported in the 
4<th Barnwell and Cresswell's Reports, p. 781, more parti* 
cularly as to one point, p. 800, where your Lordships wilt 
find the distinction laid down by Mr. Justice Bayley in 
giving his judgment. 

Mr. Pratt here referred to the judgment delivered by 
Mr. Justice Bayley in the Court below, and concluded as 
fbUow&:-^- 

Now, my Lords, with regard to what was thrown out 
by one of the other learned Judges as to the right of the 
burgesses to meet and abrogate this bye-law, I should 
submit to your Lordships, that according to the constitu- 
tion it ia impossible for such a thing to take place. If 
this bye-law be considered to be good, the body them-> 
selves, this body of fifteen, would be merely the mayor, 
and bailifl&,^ and aldermen, who should meet. Now your 
Lordships will observe, that if the mayor would not con- 
sent to meet in this case, no meeting could be held at 
which this bye-law could be abrogated at all; therefore 
die right of election having been once held to be in them, 
it would be impossible to set this bye-law aside, there be- 
ing no other mode by which they could obtain the situa- 
tion of burgess, and no means by which this could be 
aWogated. 

I tbepefere trust that your Lordships will be of the same 
opinion as the learned Judge to whose able argument I 
have ventured to call your attention here, that this is a 
bye-law which abrcJ^ates the constitution as given by the 
charter^ and will consider that it does in efiect take away an 
integral part of the corporation^ and as such is invalid. 
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ARouMUiT Mr. Pattbson. — ^My Lords, on the part of the dc?- 
fendant in this case, in consequence of what my learned 
friend has stated to your Lordships (1), it becomes my duty 
to address you. It appears to me that it would be a more 
convenient course if I were to apply myself first of all to 
the question. Whether the bye-law which is set out in 
these pleadings be a good bye-law or not, and whether the 
ctuurter has prevented the persons who are appcHuted by 
that byeJaw firom acting under it? before I apply myself to 
that pari of the case on which the opinion of the Court of 
|Cing*8 Bench was unanimously agunst us, namely, as to 
the right to accept the charter in part ; because, my Lords, 
if we can succeed in convincing your Lordships that the 
bye-law is a good one, of course it becomes immaterial 
whether or not the charter was accepted in'toio or in part 
only. 

Now, my Lords, the defendant rests his right to main«-' 
tain the third plea on these two propositions: First, that 
independent of the charter the corporation had the power 
to make the bye^law in question ; and secondly, that that 
power which was incident to the body at large is not tak^n 
^way by the provisions of the charter. 

Now it is conceded by my friends on the other side 
that in general corpori^tions have incidentally a power of 
making bye-laws; therefore, my Lords, I shall not cite 
cases to establish that proposition. It is conceded also by 
them, that in a prescriptive corporation there is a power 
in the body at larg6 to inake a bye-kw limiting the num- 
ber of electors. My learned friend. Sir James Scarlett, 
has confined that to cases of corporations by prescription, 
on what authority I am at a loss to know, because I don't 
find any such distinction laid down in any of the cases on 

(1) The Solicitor-General was General, before his advocating any 

precluded from entering on the cause against the Crown ; Mr. 

defence in conse(iuehce of not hav- Patteson was therefore called on, 

ing % license, ivhich it was neces- till the license was obtained* 
sary , he should have as Solicitor- 
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the subject^ and I think there are other cases which go to aroomebt 
show that it is not confined to corporations by prescrip- J^J^^ patteson* 
,tion. 

It might be so no doubt in the case of a new corporation 
created by the charter for the first time, but your Lord- 
ships have it on these pleadings that this was a corpo* 
ration existing before the charter of Charles the Se- 
<?ond was granted* It appears that^ before the charter 
was granted, it was a corporation : and it appears to have 
been an inunemorial corporation; for it is stated in the 
pleadings, in the third plea, that long before and at the 
time of granting the letters-patent hereinafter mentioned^ 
the burgesses of the said borough were a body corporate 
and politic, and were called and known by the name of 
the mayor, bailifi*s, and burgesses, and from time imme- 
morial there had been an indefinite number of burgesses 
within the said borough. Then it goes on to set out the 
charter: so that this is the case, as appears by the plead* 
ings, of a borough by prescription accepting a charter in 
the reign of Charles the Second. The corporation, there- 
fore, I have a right to assume, had the power before that 
charter was granted of making a bye-law to be made by 
the whole body, restricting the number of electors, and 
confining it to certain persons. My Lords, that brings 
this case within the authority of all those cases with which 
I will not trouble your Lordships, from the Case of Cor^ 
paratians in Lord Coke's Reports to this time, in which 
such a power has been exercised by the corporation, at 
least limiting the number of electors, and the object of i( 
has been stated for the avoiding of confusion and tumults 
at elections. That .is the object of it there is no doubt ^ 
and it is conceded by my friend that that is a legitimate 
object, and the corporation at large may make such a bye- 
law, unless that i)Ower be taken away by this charter^ 
There is a case, my Lords, which I would just mention^ 
in Bulstrode's Reports, and to which my learned friend 
has alluded* I think the words of ijt are father material 
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AR6UMEBT in ibis point of view: they seem to show- that such a power 
MR. PACTBsoN* ^ ^^^ limited to cases of corporations by prescription* 
" The passage is in the 3d Bulstrode, p. 71, in the case of 

the Corporation of Colchester. The words are, ** That 
if there, be a popidar election of the mayor and aldermen 
IB corporation towns, and this happens to breed a confu- 
sion amongst them, this may be altered by theiri^eement 
and by the commcm consent of aU to have their elections 
made by a fewer number, but not otherwise.**^ Then it 
goes on, " But if by their charter they are to be elected 
by them al]« then this is not to be altered but by and with 
the general assent of the whole tx>wn, and so by tlus means 
to take away confusion." The very words of this case in 
■ Buktrode point to a case where the charter provides that 
the eketioo shall be by the whole body ; yet it goes on to 
say, it is not to be altered but by and with the consent 
of th^a all, so that if they had ail consented th^fe might 
be an altaration or linutalion in the Bumbev of electors, 
the charter prescribing that the whole body shall elect* 
It seems to put aa end to the groimd my friend has taken 
that such a doctrine applies (ndy to corporations by pre- 
seriptiOB. 

There ia also the case of The King v. Haddock : the 
question was as to the corporation of CarKsle, which is 
stated in the Report of this case before the Court of 
King^s Bench> and many other cases in 44h Barnwell and 
Cresswdl; and also the case of I%e King v. AshweU, 
whieh has been referred to, which b i» the tSth East, 
p. Z%y and was alsio cited among others. That was the case 
of the Corporation of Nottingham^ and in that case the 
charter declared that on the death or amotion of any 
alderman, the n&ayor and burgesses for the time being 
should elect one other burgess from themselves to fill the 
jEiffice of alderman. The mayor and burgesses made a 
bye-law that the mayor and certaui of the burgesses 
should electa namely, the recorder, aldermen, coroners^ 
common councilmen^ and such of the burgesses as had 
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served the office of chambeElaiB or Aerifl^ and such byc^ amumekt 
law was held good ; therefore there^ was a limitalicm by ^^ pr^KOK. 
the. charter. The charter declared, that on the death of — — ' 
so and so, or on the reanoval of an aldemum, the mayov 
and burgesses might elect another; the bye-kw altered 
or limited the number of dectori^ and it waa held to be s 
good bye-law though the elective body was created by at 
charter* 

Then, my Lords, there is the case of The Kii^y^Bird^ in 
the 13th East, 367, which has not been Deferred to by my 
learned friend, Sir James Scadett ; but it is a most mate* 
rial case, and one which seems to be on all-fonts widi the 
present; that has been referred to in the arguments be- 
fore the Court of King's Bench, and the judgments of 
their Lordships in giving their opinion on this. I ouj^ 
not to take up the time of your Lordships by going m9i% 
the whole of the circumstances of that case, but thus far 
it is very nuiterial to present the argument, for on that the 
objection was raised, that whereas the present case is ap« 
plicable to the election of burgesses, all the preceding 
cases are apphcabte only to the election of some corporate 
officer, which is a distinction very much relied on in the 
Court of King's Bench. This case of The King ▼« 
Bird is the only case that can be found that applies the 
same doctrine to the limitation of the number of electors 
of burgesses. So far it is very material ; for the attention 
of die Court of Eang's Bench was very fiiUy called to it on 
that occasion, and Lord EXenborough said he could see 
no distinction whatever between electmg any corporate 
officer and ekcting a new burgess. My Lords, I am incar 
pable of finding out that dbtmction which Lord Ellenbo- 
rcMigh was unaUe to ^cover. It seems to me, therefore, 
that this case, so far as that pcunt goes, is a fill and conn 
plete autiiodty in favour of die present defendant. I am 
aware that in another pcnnt it is not, for in the case of 
The King v. Bird it does not appear that the charter 
4>f Nottingham contabed any clause givmg the power of 
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ARGUMENT maluDg byc-laws to any body. That is another question 
«^JL„^„ which I will come to in another moment* The case of 

IIR. PATTESON. 

— ""~ The King v. Head has been very much relied upon, 
which is in 4th Burrows* My learned friend, Sir James 
Scarlett, says that was the case of the Borough of Helston, 
and he has put it so that it should seem, as if by consent, the 
Court had determined that although the bye-law was made 
by the whole body, yet it was a bad bye-law; whereas if your 
Lordships refer to the case, you will find it distinctly put 
qn this, that the words there stated ^^the assent of the com- 
monalty** was not to be taken as showing that they had 
formed a part of the persons who had made the bye-law, 
on the contrary it is expressly said the assent of the com* 
monalty means nothing ; it operates as nothing, — it does 
not show that they were summoned, that they were pre- 
sent, that they concurred and joined in that. 

: Sir James ScARLETT.-^It is not said in the judgment^ 
it is said ui the argument. 

The Lord Chancellor. — It is stated in the report of 
this case, but does it appear in the report of The King 
¥. Head? . 

Mr. Patteson. — No, my Lord, the judgment is very 
short: the judgment in The King v. Head is very short, 
my Lord, it is put thus in the argument: " The power of 
making bye-kws is given by the charter to the mayor and 
aldermen ofdy: the commonalty have no authority to in- 
terfere at all in that matter. It is not within their pro- 
vince : they could not be summoned for such a purpose ; 
nor, if they were summoned, could they do any single act 
that could be valid in relation either to the making bye- 
laws or assenting to or dissenting from them. All their 
acts of that kind would be nugatory, null, and void, as 
they have no sort of power to meddle therein." Conse- 
jquently^ this bye-law is to be considered, as made.by. the 
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itiayor and aldermen alone ; and the addition of the argdmemt 
-words " with the assent of the commonalty," makes no ^^ 

difierence^ nor carries any real meanmg ; because they 

had no concern in what was transacted any. more than any 
other person, or even an absolute stranger to the corpora* 
tion. That was put in argument. Lord Mansfield 
stopped Mr* Thurlow, and said the body at large had no 
power to make bye-laws, because that power is by the 
charter given to the common council, consisting of the • 
mayor and aldermen; and the common council could not 
by a bye-law take away from a body at large the right of 
election which the charter had vested in the whole body; 
and after stating very briefly the general outline of the 
case and Arguments, concluded by observing, that ** the 
judgment turned upon a very short and clear point," and 
that is all. What that very short and clear point was the 
report does not give us the means of knowing. Whether 
my Lord Mansfield considered that the byeJaw was in 
itself bad, or whether he considered that the commonalty 
was riot sufficiently shown to have joined in the bye-law, 
or on what ground he came to that decision, it is really 
impossible to judge from the report of the case ; and I 
think myself justified in saying that the ground of that 
decision was, that the commonalty were not shown suffi*- 
ciently to have joined ; for that is the ground which is 
taken in judgment by one of the Judges (Mr. Justice Hol- 
royd,) reported in the 4th Bamwall and Cresswell, in 
vrhich it is dilstinctly said by him that the judgment of the 
Court in, the case of The King v. Head did proceed on 
that ground, that there Was an improper body which 
jnade the bye-law, namely, that the commonalty were not 
showD to have joined in the bye-law« It is put on that 
ground, at all events, by that learned Judge. He says 
the judgment of my Lord Chief Justice Mansfield, in his 
opinion) in stating that there was no power to' make bye- 
Jaws, was extra-judicial and not necessary. It was bad, 
:as I submit, to your Lordships, by reason that it was not 
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ABouHENT knowfi the roimnoialty joined. Whether Lord Mansfield 
^ proceeded on that sround or not. still it would have been 

MB. PATTBaON. * J^ . t • i • «»» 

a sufficient ground for supporting that judgment m Tne 

Sing y. Head. 

My Lords, there are one or two cases aidiseqiieiit to 
.that, in which Lord Kenym is said somewhat to have 
^doubted as to the power and validity of making such a 
hg^e^w as this, and the validity of it when made ; but it 
'Js t)nly the dictum of Lord Kenyon, and noticed by Lord 
.EQenborough afterwards in The King v. Birdf in which 
.he says distinctly that Lord Kenyon did not overrule this 
case, and that he gave no reason or authority for the 
:doubts he entertained. They are to be found in The 
jKing V. Ginever, in the 6th Term Reports. All the 
;eases are mentioned in the report of the argument in 
dhedQourt of King's Bench. I don't thiid: there is any 
lease -to be found on the subject that is not mentioned in 
-that report. It is exceedmgly difficult and almost impos^ 
slble to bring anything new before your LcMrdships on this 
.occasion ; it is only for me to state the view which in my 
humble judgment ought to be taken of the case. 

Now, my Lords, it is said, however, and one ob- 
jection made to this bye-law, supposing the body to have 
a power to make it, which is put by Sir James Scarlett 
:as of material importance, is this: he says there is 
an integral part of the corporation excluded from elect- 
ing by this faye4aw. I submit to your Lordships the 
questicm does not arise, properly speaking, in this case aft 
iall, whether .any integral part was excluded or not; thaft 
.the doctrine does not arise in this case, because your 
Lorddiips wiU see how the charter provides for the elec- 
tion of the different persons. It is remarkably correctly 
worded. The charter provides for the election of a 
•mayor, and says that he shall be elected by the mayor, 
•buliffs, aldermen, and burgesses, taking the mayor and 
fhe aldermen as a distmct integr^ body, the bailiffs as a 
vdistinct body, and the burgesses as a jdistinct body ; and 
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the burgesses iathatpart of the charter oaimot mean either argument 
those common burgesses i¥ho were neither aldermen, bai« mr. pattcson. 
Kffs, or mayor, but all the others mentioned. However, — -— 
when it comes to the election of bailiffs, the persons who 
are to choose the bailiffs are the mayor, aldermen, and 
bailiffs, omitting the burgesses. When it comes to alder* 
men, they are to be chosen by the mayor and the residue 
of the aldermen. When it comes to the choice o( bur* 
gesses, then it uses the general words of the corporate 
name, namely, the mayor, bailifis, and burgesses, omitting 
the word aldermen. Therefore, unless the aldermen can 
vote on the proposed election of burgesses, in their cha- 
racter of burgesses, they are excluded from voting alto^ 
gether* They, therefore, must of necessity, when they 
come to attend any meeting at which it is proposed to 
elect a burgess, if they attend at all, or are entitled to 
vote at all, vote as burgesses, and there is notiung in that 
inconsistent with the charter, because the words enable 
the body to elect burgesses. The persons who .are to 
elect that body are tiie mayor, bailifis, and burgesses; 
these are-^the general words of the incorporation. It is 
very true that words are added which have not been men<- 
tioned by my friend to-day, but on which he laid great 
stress on tiie former occasion, ^'the major part of them.'' 
These words were added, from which he draws this in* 
ference, tiiat the addition of the words '^ major part of 
them" shows the mayor, bailiffs, and burgesses, were not 
merely and simply 4he form of incorporation of the oorpo* 
ration of Chopping Wycombe, but the nature of them. 
Still it shows that on the election of burgesses the whole 
body of the corporation was to act and become altogether 
the electing body indiscriminately, and not in respect of 
4heir character of aldeimen, which is tiie point I have to 
estabhsh, otherwise the aldermen would be excluded. If 
they come and vote on the election of burgesses in the 
character of burgesses, they are burgesses, and represent 
burgesses, and then it will foHow that tiie doctrine of inte? 
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ARGUMENT .gral parts does apply to this case, and that the burgessek^ 

OF 

Mir. PAiTEsoN. ^^^ represented, and that no integral part of the whole^ 
corporation is excluded by this bye-law. The charter 
says one of the burgesses shall be elected mayor; it goe& 
on and says, that out of the burgesses the aldermen shall 
be elected ; it Bays one of the aldermen shall be elected 
mayor, then it says the mayor is to take his oath of office 
before the mayor, his last predecessor, or in his absence 
before the aldermen of the borough, and the rest of such 
burgesses as should be present: even there the words: 
*^ rest of the burgesses" show that the aldermen were 
considered as burgesses, and did not lose their character 
of burgesses by reason of their being aldermen* 

Sir James Scarlett. — That will not be disputed by me? 

Mr, Patteson. Very well. Now, my Lords, with re- 
spect to this doctrine not applying to the election of bur-^ 
gesses, but only to the election of officers, I have already 
observed, that my Lord Ellenborough said he could find 
ho reason for it; for if the reason of such a bye-law being 
good be to avoid popular tumult, there would seem to be 
no possible. distinction between the two cases, because thie 
election, of ojl^cers was to come at stated periods; the 
electkuft :6f burgesses may come at any particular time,' it 
may be from time to time, whenevei^ they think proper to 
elect burgesses. There is another reason why this is a 
very convenient bye-law, as I submit, which is this, — it 
appears by thia charter that the corporation are to elect 
burgesses fi*om time to time either out of the inhabitants 
or not as they should think fit» The burgesses may be 
dispersed throughout the whole kingdom, any where,-* in 
any part of the country. Neither the mayor nor the al^ 
dermen are to be persons inhabiting in the borough; 
though the mayor and bailiffit might be persons inhabiting 
in the borough it is only as officerjs for a tune, and they 
must be there when they are to execute their office,. The 
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bye-law, therefore, gives the power of electing burgesdes. argumknt 
There may be occasions for electing them from time to 
time, the bye-law gives that power, appointing that the 
resident persons shall elect the burgesses ; for if all the 
.members of the corporation were to be called together to 
elect it, it would be necessary to summon them all. I 
take it, if they were all to be necessarily there, they must 
be called for; if all had a right to be there^ all must have 
a notice that the election is to' take 'place in some way- or 
other. That may be a very good reason for making such 
a bye-law as this, in addition to the ordinary reason of 
avoiding a popular tumult. 

My Lords, there is another objection on the reasonable- 
ness of this bye-law, which is quite independent of the 
effect of the charter, which is a third point to which my 
friend, Sir James, addressed himself, which seems to me 
might be more conveniently discussed now, and on which 
I beg to say a few words to your Lordships. It is said, 
that by this the body will be reduced very probably to a 
very small number, and that they will take care to keep 
the number of burgesses below the number of the select 
body, so as to have the whole power of the corporation in 
their own hands. That, I apprehend, is a defect in. the 
officers which does not arise from the bye-law at all, but 
that it is a defect arising from the charter and the consti- 
tution of this corporation altogether, and the bye-law. does 
not create it in any way. Your Lordships find,* as far as 
these pleadings show anything, that there are no persons 
who have an incohate right to be freemen or burgesses of 
the borough, either by birth or servitude, or so forth ; the 
only source from which new members of the borough can 
come in is by the election of the burgesses. Therefore, if 
that be the only source, if they neglect their duty in elect- 
ing other burgesses from time to time, the corporation will 
of courise fall into this condition, that the number of bur- 
gesses will be reduced by death below the number of the 
select body. The burgesses have, from the very first, 

H 
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ARGUMENT faad thc powcr of preventing that, and if they have not 

OF 
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done so, it is by their fault that the mischief will arise. 



' and not by the operation of the bye-law. I will assume, 
in the first instance, which I think I have a right to do, 
that at the time of granting the charter of Charles the 
Second, the number of burgesses exceeded the number of 
the select body. I will assume, that now the bye4aw in 
question could only be made by the whole body. It is 
stated to be so, therefore either the burgesses when they 
made that bye-law exceeded the number of the select 
body of the corporation or not. If they did not exceed 
the select body of the corporation, as may be assumed 
they might probably not, then it was their fault, and the 
fault of the burgesses who preceded them, that they had 
fidlen to so small a number ; they ought to have supplied 
the place and kept up the number of the corporators. In 
that case the passing this bye-law for the sinister purpose 
that is supposed would be unnecessary; it did not assist 
the select body in any way whatever; the number of 
burgesses had already sunk below the number of the 
select body. If so, the select body could always have 
kept it below the number, if they were then the majo- 
rity. It is not probable that they were the majority. 
The fair inference is, that at the time this bye-law was 
made the butgesses exceeded the number of the select 
body. As the bye-law is not extant, the date given to 
it by the plea is not material The date given to 
it is immediately after granting the charter, and it is 
stated the practice has prevafled for one hundred and 
fifty years; and if so, that bye-law might have existed 
very soon after the date of the charter in 1676. If as soon 
as any inconvenience was found, the select body did not 
choose to elect new burgesses to keep up the corporation, 
it was the duty of the burgesses to repeal the byeJaw; 
they might, they could have done so; if they liked at any 
time, they migh't have repealed that bye-law; they might, 
if they had found any inconveniece to result from it, yet 
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they have not repealed it. I submit, it is not at aD the aroumekt 
&ult of the bye-law, and it is not to be considered unrea- ^^^ prxTEsoN. 
sonable because of any such consequence that may result — — -— 
from it 

(Adjourned to Thursday nexL) 



Thursday, May SO, 1829. 

Mr. Patteson, fin coniinuationJ.'-^My Lords, in tius 
case I had the honour of addressing your Lordships on 
the part of the defendant, in consequence of my friend, 
the Solicitor-General, not being prepared; and I will say 
a few, very few, words, my Lords, in dose of what I had 
to address to your Lordships on this subject. I endea- 
voured to show, in the first place, that this was a good bye- 
law, independent of the charter; that the corporation at 
large had the power to make this bye-law independent of 
the charter; and that it was a good byeJaw when so made. 

And now I come to the second point, that th^ charter 
has not taken firom the corporation at large the power c^ 
making this bye-law. In stating that proposition, it is ne^ 
cessary I should just advert to the words of the charter 
which gave authority to make bye-laws; the words are: 
''The King fiu-ther wills and by these presents for him- 
self, his heirs, and successors, grants and confirms to 
the mayor, bailiffs, and burgesses of the borough afore- 
said, and their successors, that the mayor, aldermen> 
-and bailiffs of the borough aforesaid, and their suc- 
cessors for the time being, or the major part of them^ 
(of whom the mayor for the time beiug we will to be one,) 
may and shall have full power and authority to fi*amei 
constitute, ordain, and make, fi*om time to time, such rea- 
sonable laws, statutes, and ordinances whatsoever as to 
them shall seem to be good, wholesome, useful, honest, 
and necessary, according to their sound discretion, for 
the good rule and govemm^it of the burgesses, artificers, 

n2 
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ARGUMEKT sod iohftbitants of the borough aforesaid for the time be- 
MR rATTT.soTf "*S» *"*^ ^^^ declaring in what manner and order the afore- 

said mayor, aldermen, bailiffs, and burgesses, and the 

artificers, inhabitants, and residents of the borough afore- 
said, shall behave, conduct, and carry themselves in their 
offices, mysteries, and businesses, within the same borough, 
and the limits thereof, for the time being, and otherwise 
for the fiirther good and public advantage and rule of the 
same borough, and the victualling of the same borough, 
and also for the preservation, government, disposition, 
letting, demising of lands, tenements, possessions, reve- 
nues, and hereditaments, to the aforesaid mayor, bailiffs, 
and burgesses, and their successors, by these presents, or 
otherwise, given, granted, assigned, or confirmed, or here- 
after to be given, granted, or assigned, and other matters 
and causes whatsoever." Now it seems by that provision 
that there are five different things for which the charter 
intended that the select body, the mayor and common 
council, should be empowered to make bye-laws; first, foi* 
the good rule of the burgesses and inhabitants of the 
borough ; secondly, for the regulation of the offices, trades, 
and business of the borough; thirdly, for victualling the 
same; fourthly, for the management of the revenues of the 
corporation ; and fifthly, for all other matters touching and 
concerning the borough; but there is nothing said in any 
part of the charter giving authority to the common'council 
to make bye-laws which relate to the election of fresh 
burgesses, — nothing at all; it seems to be confined to the 
regulation and good management of the borough. I ap- 
prehend it is perfectly clear, that the select body appointed 
by this charter have authority to make such a bye-law as 
the one in question. But, my Lords, if they have not, the 
• question is. Whether or no any person has authority to 
make any such bye-law? for it is really reduced, after all, to 
that^ The question is. Whether this power given to the 
select body to make bye-laws in certain cases, (not includ- 
ing the one in question,) excludes the power of any body 



PROCEEDINGS IN THE HOUSE OF LORDS. 101' 

to make such a bye-law as the present? Now^ that it does argument 
not do so, I submit to your Lordships; for, in the first ^r. paTteson. 
place, there is a charter of confirmation ; in the next 
place, there are no restrictive words of any sort, there are 
merely afiirmative words giving to the common council a 
power to make bye-laws, but there are no restrictive 
words whatever. The only case in which it has been 
held, that power given to a corporation to make bye- 
laws in affirmative words, implies a negative, that they 
shall not make other bye-laws in any other cases, is that of 
Childv. The Hudson's Bay Company (l); but that is distin- 
guishable from the present case; for there a power was 
given to the whole corporation to make bye-laws in certain 
cases, — and as your Lordships know, it would have been 
altogether unnecessary, the words of the charter would 
have been inoperative altogether, unless you were allowed 
to imply a negative of other things, inasmuch as there was 
no necessity for giving any express power to the whole 
corporation to make bye-laws, they having that power in- 
herent in them '* expressio eorum quce tacite insunt nihil 
operatur.'^ There is also a passage which has been cited 
in the report which is printed of this case in Bamewell 
and Cresswell, from Rolle's Abridgment, in which it is 
distinctly stated as authority, that an express power given 
in a charter does not take away the old inherent power 
there was in the corporation before the charter. That is 
an authority to show that the inherent power in this body 
remained, notwithstanding the express power of the char- 
ter, and that is the only express authority to that efiect. 
That case is in the 1st Rolle's Abridgment, 513, title Cor- . 
porations, and it says, " If the King create a corporation 
of the mayor and aldermen, with a clause that on the death 
or amotion of any alderman, it shall be lawful in eight days 
to elect another ;" that though there be no election in the 
eight days, still the corporation has the power after eight 

' (1) 2 P. W. 207. 
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AUGUM ENT days to elect, because they had that power before the char* 
vft. PATTEsoN. *^' ^^ given, and the charter does not take away that in- 
herent power, though it adds another. HaddocVs case is 
also to the same effect; I will merely advert to it, and not 
trouble you with the particulars of it; it is referred to and 
set out fiilly in that report; 

Now, my Lords, the question therefore really appears 
to be. Whether or no such a bye-law as the present ia 
forbidden by the charter to be made by any body? and I 
am aware that I have here to struggle with an objection 
which b made, that inasmuch as the byeJaw m question 
does npt appear to be absolutely necessary, thai the in- 
herent power of the corporation to make a bye»law is 
taken away by the charter, except as to such bye Jaw a» 
may be absolutely necessary, but only convenient* Now 
1 can find no authority whatever for that position, and it 
iiests therefore on principle; and I should submit, if th^ 
9l|rument be pressed a little further, it would go to ^w^ 
that an inherent power in a corporation to make bye4aws> 
where no express power is given by any charter^ also 
ought to be confined to the making of neoessarybye-laws. 
I. do not see. in what respect there is any ar^unent which 
oould show that in the present case the inbenent residuary 
power, if I may so call it, ought to be confined to the 
making of necessary bye-laws, which would not show that 
the general inherent power, where no express power i9 
given to them^ ought not tp be confined to the making ne* 
cessary bye-laws. But that it is not so confined, the. 
wholes current of authorities shows. They sbow» thafa 
though nothing is said about making bye^Uwa in any 
charter, yet the whole body may make such bye-l^w as 
the present, and the Case of Corporations, in Coke, shows 
that to be the case. If, therefore, there be a usefiil and 
proper bye-law to be made, I should submit to your 
Lordships, that it would be a very strong thing to hold, 
that a power of making such a bye-law is taken away firom 
the general body, where it is not given to any one else ; 
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for it is clear, iu this case, that it is not given to any one argument 
else; yet it is said it is taken away altogether. The rule 
your Lordships lay down will be applied to all corpora-* 
tions whatever, and there will be a great inconvenience in 
restraining corporations, under the circumstances of a 
charter like the present, from making a bye-law limiting 
the electors who are to elect bodies from time to time. 
Although in one case convenience might happen, yet in 
other cases great inconvenience might ensue* I submit it 
would be difficult to find any case in which the bye-law 
would be said to be absolutely necessary. I can hardly 
put the case of a bye-law which it would be absolutely ne- 
cessary a corporation should make. Many are extremely 
convenient and highly proper, but it is difficult to find one 
of which it can be predicated^ that it is absolutely neces- 
sary to the corporation. I submit, therefore, to your 
Lordships, in this case, that the power of the whole body 
is not taken, away by this charter. Now, my Lords, I 
say there is nothing inconsistent with the charter in the* 
bye-law which is made, because the power given by the 
charter to a select body to make bye-laws, is by no means 
inconsistent with the power in the whole body to make a 
bye-law of this description. It is conceded, that the se- 
lect body could. not make it; it appears also by the. charter 
that the persons who are to elect fi'om time to time are 
the mayor, bailiffit, and burgesses. The bye-law in ques- 
tion only takes certain portions of the mayor, bailiflb, and 
burgesses, who, it is said, are to be in future the electors^ 
therefore there is nothing inconsistent, the words '^ the 
mayors, baiUfis, and burgesses," used in. the charter being 
general words, including the whole corporation; the bye- 
law appointing certain members of the corporation who 
are to exercise the power of election. Therefore, as I 
submit to your Lordships, there is nothing inconsistent 
between the charter and the bye-law. 

My Lords, with respect to the other point, as to its be- 
ing a partial acceptance or not, I have troubled you so far 
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ARGUMENT on the other subjects rather out of course, having expected 
OF THE ^^^ my friend, the SoUcitor-General, would originally 

^OL.-GENERAL ^ ' ' <=> ^ 

(SIR N.c. have been heard by your Lordships, that I will not take 
TiNDAL.) ^p ^^ ^j^g of your Lordships any further upon that, 

Mr. Solicitor-General. — My Lords, I am to trouble 
your Lordships on the part of the defendant in this case, 
l^nd I have to contend before your Lordships, that the 
judgment which has been given by the Court of King's 
Bench on that which i& the main and important point in 
this question is to be affirmed; and I shall afterwards 
trouble your Lordships oh that other point on which the 
Court of King's Bench have given their judgment against 
us, in order that it may be submitted to this House, 
Whether that part of the judgment is or is not rightly 
pronounced for the Crown in the Court below? But, 
however, my Lords, certainly the principal point is that 
which relates. to the validity of the bye-law. The other 
part which relates, to the acceptance of the charter in part, 
although incidental to this case, is not the main and* im- 
portant question that is brought for the consideration of 
this high Court. My Lords, the questions are so per- 
fectly distinct from each other that I shall treat them se- 
parately. I shall begin by staling those arguments that 
occur to me, in order to show that the bye-law in question 
which has been made by the body at large is a valid bye- 
law; and, my Lords, that question will depend pn two 
distinct considerations, first. Whether the body at large 
has the right to make such a bye-law in any case? se- 
condly, Whether in this particular case, where there is a 
special power given to the select body to make bye-laws 
in certain cases, such special power having been so con- 
veyed to the select body, has taken away in any manner 
from the body at large the power of making the bye-law 
which is now called in review before your Lordships? 

It certainly is a little unfortunate to be obliged to argue 
a case where the subject-matter has been so very ably 
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discussed, and the authorities have been already in review argument 
before your Lordships; for I am sure, that it is quite im- sol.-general 
possible that any ingenuity of counsel or any labour can (sir n. c. 

produce anything, that can add at all to the stock of infor !!^Zli2 — 

mation or the very luminous manner in which the points 
were presented to this House, by those Judges of the 
Court of King's Bench who adopted different views of 
this subject. It is, however, my duty to state those argu- 
ments that occur to me in affirmation of the judgment, 
and I will briefly recall them to the consideration of your 
Lordships. 

The first point, then, my Lords, is as to the right of the 
general body to make the bye-law in question. I think, 
in the first place, I ought to observe, that the charter 
which is set forth in the third plea, and which afterwards 
is set out at length in the rejoinder, and is therefore on 
the face of the record submitted to this Court, appears 
very clearly not to be a new charter, but strictly and pro- 
perly a charter in confirmation of an ancient prescribed 
corporation. My Lords, it begins by stating in terms 
that are perfectly unequivocal on that point, that the 
mayor, bailiffs, and burgesses, who are the very body now 
constituting the corporation, that ** the mayor, bailiffs, 
and burgesses of the borough of Chepping Wycombe 
have had, used, and enjoyed divers franchises and im- 
munities from time immemorial, by reason of divers pre- 
scriptions and customs used in the borough by a body 
corporate;" then it goes on to state, that ''his Majesty, 
for the better government and improvement of the bo- 
rough, did will and ordain that the mayor, bailiffs, and 
burgesses of the same borough, and their successors, or 
the major part of them, from time to time for ever, should 
and might be able to elect so many and such other men, 
inhabiting or not inhabiting within the borough, as and 
which to them should seem most expedient, to be bur- 
gesses of the borough." Then, at the conclusion of the 
charter, it uses words similar in effect, as giving and re- 
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ARGDMENT serving to the ancient corporation all those rights and 
60L%ENERAL privilegcs of cvcry kind whatever which belonged to them 
(sir n. c. from time immemorial* And therefore your Lordsh^>s 
are not to take this exacdy as the case of a new borough 
created for the first time by letters-patent in the reign of 
Charles the Second, but as an old existing borough formed, 
of the same component parts, namely, mayor, bailiffs, 
and burgesses, from time immemorial. And I think that 
affords an answer to one part of the argument of my 
learned friend. Sir James Scarlett, who took a dislanction 
between ancient prescriptiye corporations and corpora* 
tions of modem date. I am ready to concede that in an- 
cient prescriptive corporations this power of restraining 
the mode of electing officers or burgesses might very well 
exist, '' although," says he, ^'in corporations within the 
time of memory, and where there b a charter, you cannot 
have recourse to that inherent incident principle of law, 
but must look to the charter alone for such power as the 
King has thought proper to confer on it. I say, that if this 
appears on the face of the record itself not to be a corpo- 
ration coming within the latter description, — that is of a 
modern date, — but merely a corporation confirmed, consist- 
ing of the same different parts, a mayor, bailiffs, and bur- 
gesses, from time immemorial; that distinction which I have 
thus pointed out does not apply to the present case. My 
Lords, I say then, I just refer to it as it forms the ground- 
work of the whole of the two cases which have been relied 
upon by my learned friend who has preceded me, which 
show so distinctly that there is in corporations a power to 
restrain and limit the right of electing either the head- 
officers or persons who may come in in succession; I say 
it is necessary to refer to those two cases, as forming the 
ground-work of the argument. One of those cases is the 
Case of Corporations^ in 4th Coke, p. 77; the other is 
the case of the Corporation of Colchester, in 3d Bul- 
strode's Reports, p. 74. I will not trouble your Lord- 
ships at any length with reciting those cases, but merely 
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point out the few words in each, on which I conceive the aroumekt 

OP TUfi 

strength of the argument to rest. In the Case of Corpo- sol.-ceneral 
rations it is said by the Court in giving their judgment, (8iR »• c. 

that " it was resolved by the Justices, upon great deUber 

ation and conference had amongst themselves, that such 
ancient and usual elections were good, and well warranted 
by their charters, and by the law also; for in every of 
their charters they have power given them to make laws» 
ordinances, and constitutions for the better government 
and order of their cities or boroughs, &c., that is to say, 
they have that power given them, either expressly or inci- 
dSntally, by force of which and for avoiding popular con- 
fusion, they, by their common.assenti constitute and ordain 
that the mayor or baiUffs, or other principal officers, shall 
be elected by a selected number of the principal of 
the commonalty, or of the burgesses as is aforesaid, and 
prescribe also how such selected number shall be chosen." 
I say, when it is laid down generally in that case, that 
they have such power as the charter gives them, that 
must be taken to apply to cases where the charter gives 
them an express power; but where such express power is 
not given, there it is incident, a& appears by the odier 
case, to the very nature of the constitution. In fact, my 
Lords, I beUeve I may say, that out of a great variety of 
charters, there are very few indeed that point out the 
mode in which the main body of the corporation shall be 
elected. In most charters that is left to the custom of the 
borough itself. I believe there are very few charters 
which say, as this charter of Chopping Wycombe does^ 
that the burgesses who are to be elected to supply the 
place of those who were in existence at the time the 
charter was granted shall be elected by the mayor, bailiffs, 
and burgesses, that is, by the whole corporation. For 
that is of itself a matter so incident to a corporation to 
keep up the succession and the vitality of the corporation, 
that.it is in most cases altogether omitted, and left only to 
the common law, as a necessary incidenti restr^ained to be 
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ARGUMENT surc, ill many cases, by particular local regulations which 

OF THE 

soL.-GENERAL ^^^ corporatioDs have made. 
(^'a »• c- My Lords, in the other cas^, that in Bulstrode, which 
is the Colchester case, it is in Bulstrode, p. 71, it is stated, 
" Nota, by Coke, Chief Justice, and the whole Court, in 
this Ccue of Colchester and their corporation, that if there 
be a popular election of the mayor and aldermen in cor- 
poration towns, and this happens to breed a confusion 
amongst them, this may be altered by their agreement and 
by the common consent of all to have their elections made 
by a fewer number, but not otherwise; but if by their 
charter they are to be elected by them all, then this is not 
to be altered, but by and with the general assent of the 
whole town, and .so by this means to take away confusion." 
Therefore, I say, that that second case applies in terms to 
the case now in judgment before your Lordships. Be* 
cause the charter which confirms the ancient custom hav- 
ing stated that the burgesses shall be elected by the whole 
of the constituent body; this case says that you shall not 
alter that rule unless'it be by common consent of all; thereby 
holding out, that you may alter it by the common consent 
of all. In this case, the bye-law which so altered and re- 
strained it, is a bye-law made by the mayor, bailiffs, and 
burgesses, that is, by the whole body corporate. There- 
fore I say, a second point, which I shall afterwards con- 
sider, does in some degree prevent this general rule firom 
operating, which I shall contend it does not, and it follows 
under the authority of this case in Bulstrode, that the 
general power given to the whole body corporate to elect 
burgesses to supply the succession may be limited by the 
whole body corporate, so as to prevent popular confusion 
and commotion within the borough. 

My Lords, it is unnecessary to refer to those cases 
which have passed since that time, — a class of cases rather 
than individual cases, — and upon the law of which we are 
all agreed. I admit, as was stated by my learned friend. 
Sir James Scarlett, that where a charter to a corporation 
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gives the power to several distinct classes of corporations argument 

OF TH£ 

to join in any election, that though the body corporate sol.-generai. 
may restrain, and limit, and guide, and direct election by (sir n. c. 

1 T^ . . ' -, 1 . TINDAL.) 

those dinerent constituent parties, yet it has no authority 

to lay on one side and altogether to prevent any one part 
of those aggregate bodies from joining in the election, be- 
cause that in effect would be not a mere matter of regula- 
tion, but it would be to alter the whole government and 
law of the body corporate ; it would be, not to yield obedi- 
ence to the. King's charter, and merely to make such al- 
teration^ £ts are necessary for the good government of the 
borough ; but it would be to make a new charter for them- 
selves, in which not the whole of the aggregate body was 
to join in the election, but such only as were thought 
would stoop to the views of those who for the time might 
be in the borough. Therefore, my Lords, I am quite 
ready to agree that in all those cases,— the Maidstone cases 
as they are called, Tfie King v. Spencer, and The King 
V. Cut bush, and that case of Helston, — aiid others that 
have occurred from that time to the present, the law laid 
down in them is perfectly correct. But I shall at the 
same time be able to satisfy your Lordships that the bye- 
law in these cases does not apply to the case now before the 
Court. I am ready to admit, that if the charter had said that 
burgesses who in future were to be chosen should be chosen 
by the mayor, bailiffs, aldermen and burgesses, that is, by 
four distinct classes of persons pointed out and kept sepa- 
rate from each other ; that although by a bye-law made 
by the whole corporation they might restrain and limit the 
nilimber of each, so as to prevent confusion in the borough, 
they could not leave out any one of those constituent 
parties. For in that case it would be to new model the 
charter, and to give themselves a power which was never 
intended to be granted by the Crown. I deny that that 
applies to cases where the power of election is given not 
to several distinct aggregate parties in the way I have 
mentioned, but where it is given to the whole body cor- 



110 THE KING V. WESTWOOD. 

ARGUMENT poTatc itsclf ; for it is given in this charter^ as I have more 
sol^^eiTeral *^*^ ®^^® observed, to the mayor, baiUffs, and burgesses, 

(sFR N. c. that is, to the whole body of the corporation. 

^'^'^^ — Therefore, my Lords, I say, that if we look at this 
dmrter we shall see there are two grounds on whkh the 
rule which has been laid down in these several cases wiH 
not apply to the case under consideration. The first is 
that the power of choice is not vested in separate and ^s- 
tinct bodies ; and the next, that if you look at tiie opera- 
tion of this bye*law, the burgesses still have a choice ; 
they are not completely left out, but only in point of fact 
regulated and restrained. My Lords, when I say that the 
power of election is not vested in those separate bodies, it 
is enough to look to the charter itself as it is set out in the 
record; tiie King grants the charter to incorporate the 
mayor, bailiffs, and burgesses. It then goes on to state, 
after showing how the mayor shall be chosen, the baiKfls 
and the burgesses, (to which I must afterwards refer 
when I come to the second point), — " we grant and 
confirm to the aforesaid mayor, bailiffib, and burgesses of 
the borough aforesaid and tiieir successors, that the afore- 
said aldermen and biuliffs of the borough aforesaid and 
their successors shall be and be called the common coun- 
cil of the borough aforesaid, and shall be firom time to 
time assisting and aiding to the mayor of the said borough 
of Chopping Wycombe, otherwise Wicombe, aforetoid, for 
the time being, in all causes and matters touching or con- 
cerning the borough aforesaid,*' so that your Lordships see 
the power of election is conterminous and co-extensive 
with the power of the charter. It is as if it had said, 
we grant to this body corporate, which is known to be 
a borough, the right also to elect burgesses ; then, I 
say, that is not like the case where the right to elect 
in any particular instance has not been vested in that 
body at large, but in several distinct aggregate classes 
of persons who compose it. That distinction will ap- 
pear more strongly when I call your Lordship's atten- 
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tion tp the mode in which the other three component argumemt 
parts of this borough are to be elected. First of all it ,^, ®J ™^, , 
says there shall be a raayor^ that there shall be two bailiffs (sir n. c. 
and twelve aldermen. The mayor is directed to be chosen — ^^^^p^^) 
from among those who are present^ and who shall be and 
be named mayor of the borcmgh. That is one constituent 
part of this body corporate. That there shall be two 
honest and discreet burgesses of the borough aforesaid^ 
(which is a second part^) who shall be named bailiffs of 
the borough. Then it says there shall also be twelve 
honest and discreet men^ continually inhabiting and re- 
siding within the borough, who shall be called aldermen 
of the borough; there are three distinct classes. It directs 
that , the mayor shall be chosen, and all future mayors are 
to be chosen, out of the aldermen ; that the future baiUffs 
shall be chosen out of the burges^s, and that the mayor, 
aldermen, bailiffs, and burgesses of the borough aforesaid 
shall have power to nominate the aldermen ; so that your 
Lordships perceive the charter gave express direction that 
in electing aldermen the choice shall be by those four sub- 
divisions of persons within the borough, the mayor, bai- 
liffs, aldermen, and burgesses. Therefore I say that the 
distinction is very broadly laid down on the very face of 
the charter itself, between an election by the body at 
large, consisting of the mayor, bailiffs, and burgesses, and 
an election of certain of the officers of the borough. 
Therefore, although the rule may apply, which has been 
laid down by this class of cases, to prevent the possibility 
or legality of striking out any integral part of those electors 
in the case of the aldermen; it does not apply, — it is quite 
aliud exameny it is a different rule — ^where the power of 
choice is in a body at large, which body at large, as in the 
case in Bulstrode, may make bye-laws of regulation as it 
may be convenient for the public peace and security of 
the borough. Therefore on the face of the charter itself 
there is one ground of distinction which prevents the rule 
on which my learned friend, Sir James Scarlett, mainly 
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ARGUMENT relied^ from applying to this case, — namely, not seel^ing to 

80L -GENERAL ^epiive any one integral part of the horoiigh of the right 

(sir M. c. of choice, but only modelling and restraining such right of 

-: ^-^^ — choice where it is so vested in the whole of the corporate 

body at large. 

Now, my Lords, I say that there is another and dis- 
tinct ground on which these rules cannot apply ; for if 
your Lordships will look accurately at this charter, you 
will find that in point of fact the burgesses are not lefi; out 
as was stated by my learned friend^ and, as I beHeveJI was 
considerably relied upon in the argument of that learned 
Judge, who differed upon that point firom the irest of the 
Court. In this case the burgesses are not lef); out, but 
virtually included, and have a voice in this election, be- 
cause I shall contend before your Lordships that the bai- 
liffs and the aldermen,— the two bailiffs, and the alder- 
men, — are virtually burgesses at the time they come to the 
election. 

Now, my Lords, let us just see how it is; first of all the 
mayor is chosen, secondly the bailiffs are chosen, and 
thirdly the aldermen; and your Lordships will be able 
to see they still continue burgesses, although they are, 
during a certain part of that time, invested with other 
municipal offices within the borough. My Lords, I have 
already stated that the mayor is directed to be one of the 
most honest and discreet burgesses of the borough afore- 
said ; and though on future occasions he is directed to be 
chosen out of the aldermen, yet this very first appointment 
of him as one of the most discreet burgesses, coupled with 
the arguments which I shall use, shows that the mayor 
himself is, within the meaning of this charter, still an ex- 
isting burgess of the borough. 

My Lords, the next two officers to be chosen are the 
bailiffs ; and it directs the bailiffs to be discreet burgesses 
of the borough, and to be elected in form " hereunder men- 
tioned," who shall be named bailiffs of the borough. Let 
us see in the charter the form in which those baiUffs are 
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Xo be chosen. It directs that the bailiffs shall remain in argument . 
for the year, until they, or the major part of them there sol.-general, 
then assembled, shall elect and nominate two buri?esses of (*** ^* ^• 

^ TINDAL*) 

the borough aforesaid to be bailiffs of the borough afore- 

said for one year then next ensuing, to be elected and 
nominated in form following; and that they shall and may 
be able there to elect and nominate, before they shall 
from thence depart, two of the aforesaid burgesses, who 
from thenceforth shall be bailiffs of the borough aforesaid 
for one whole year then next ensuing : so that your Lord- 
ships observe, when the bailiffs are chosen they are chosen 
out of the burgesses, and there is no place whatever into 
which the bailiff's go, no situation which they assume after 
their year is up ; so that the moment their year is up they 
again become burgesses of the borough. That each of 
them shall take a corporal oath upon the Holy Gospel of 
God yearly on the day of election, if they shall then be 
present; and if they shall be absent, then within one 
month then next ensuing the day of election aforesaid, 
before the mayor of the borough aforesaid, or in the 
absence of the said mayor before the bailiff's, their last 
predecessors, or either of them, in presence of such of the 
aforesaid aldermen of the borough aforesaid, and the rest 
of the burgesses, who shall then be present in the Guild- 
hall of the borough aforesaid. 

My Lords, I want to know what the meaning of that 
phrase is, they are directed to take their oath " before the 
bailiffs, their last predecessors, or either of them, in the 
presence of such of the aforesaid aldermen for the time 
being, and the rest of the burgesses of the borough afore- 
said." Your Lordships observe, the point I am labouring 
to prove is this, that both the bailiffs and the aldermen, 
though during the time they may be dignified by these 
two names of municipal dignity, still, within the view of 
this charter, and in contemplation of law, continue to be 
burgesses. 

Your Lordships are not to lose sight of that.point, which 
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.ARGUHEHT is thc whoIc stress of the argument: it is sidd that by thi^ 
^' ^^EKAu ^y®"^^» which was made restraining the right of election to 
(sir k. c. the common council^ we left out one of those constituent 
TiypAL.) p3j^^g ^Q which the charter had expressly given it : I say 
we did not; for as far as I have gone^ the mayor is a bur- 
gessy and the two bailiffs are burgesses. And the last sen- 
tence is strongly confirmatory of that view of the question, 
because, I say, upon no sound rule of construction can the 
charter direct, that the oath shall be taken before the 
mayor and the aldermen of the borough for the time 
being, and the rest of the burgesses of the borough, (the 
burgesses not having been mentioned at all,) without its 
following as an inevitable conclusion that both the bailiffs 
and the aldermen are esteemed to be burgesses at the time. 
My Lords, I now go on to the aldermen; let us see how 
they are directed to be chosen. Your Lordships see they 
still continue to be burgesses. The beginning of the 
charter directs that there shall be, from time to time, 
twelve honest and discreet men continually inhabiting and 
residing within the same borough, who shall be, and be 
called, aldermen of the borough ; it is very true, that in 
that part of the charter which first directs the aldermen to 
be appointed, it calls them '^ twelve honest and discreet 
men." Your Lordships are not from this expression to infer, 
that there was any power to elect persons merely kihabit" 
ants and not bui^esses ; for in the subsequent part of the 
charter, where they give more specific directions as to the 
election of future aldermen, there they tie it down closely 
and necessarily to the choice fisdling cm the burgesses of the 
borou^(l). I do not know if your Lord^ips have 
the printed charter; it is in the charter as set out in 
the record. After stating that " if any or either of the 
aldennen of the borough aforesaid shall die, or be re- 
moved from his office, — ^which same aldermen, and every or 
any of them not well behaving themselves in the same 
office, we will to be removable at the pleasure of the 

(1) Vide printed copy of the charter, p. 39. 
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mayor of the borough aforesaid, and the major part of the argument 
aforesaid aldermen of the same borough for the time be- ^^ '^^^ 

^ SOL.-OENERAL, 

ing,-^your Lordships will see that the charter then goes on (sir n. c. 
to provide, that in such case ** the mayor, and such of the ^^^p^'-) — 
residue of the aldermen of the borough aforesaid who shall 
be assembled in the Guildhall of the borough aforesaid, or 
in any other convenient place within the borough aforesaid, 
to be Umited and assigned according to their discretions, or 
the major part of them so assembled, at the pleasure of the 
mayor and the residue of the aldermen of the same bo- 
rough, shall and may be able to elect and prefer one or 
more of the best and most honest burgesses of the bo- 
rough aforesaid, in the place or places of the same alder- 
man or aldermen of the borough aforesaid, so dead or 
removed from his or their office or offices, to supply the 
aforesaid number of twelve aldermen of the same bo- 
rough.*' So tliat though in the first instance it says 
" twelve men" are to be appointed, yet by directing theit 
vacancies, as they occur, to be filled up by " twelve dis- 
creet burgesses," it follows that the aldermen are also to 
be appointed out of the burgesses. I am not aware of 
any authority, unless there is a custom in the borough or 
some bye4aw, which has so stripped the alderman of his 
character of a burgess that he must not still be removed to 
his old ^tuation of burgess. In short, my Lords, I see 
no authority which my learned friend has pointed out, say- 
ing, that if at the time a burgess is performing, in case of 
bailiff, the mere municipal office of bailiff for a single 
year, — or the municipal office of alderman for life, — that he 
ceases to be a burgess, unless he is removed, or for non- 
residence, or for some other reason he has been stripped of 
his character of burgess, or is in the contemplation of law to 
lose that character. And here I may notice that the phrase- 
ology of this charter, which when it mentions bailiffs and al- 
dermen talks in the same breath of ^Hhe rest of the bur- 
gesses," is so strongly confirmatory of this notion, that I have 
a right to assume, that in the eye of the makers of this char- 
ter both bailiffs and aldermen, non obstante their superior 

i2 
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ARGUMENT officcs, wcfc still buFgesses. If the bailiffs and aldermen 

SOL -GENERAL ^^^ ^till buFgcsses, I wish to know what becomes of the 

(sir n. c. objection on the part of my friend, that there is one con- 
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stituent part of those who have a right to choose burgesses 
altogether omitted by this bye-law. My Lords, I would 
call your Lordships' attention to the bye-law itself, which 
in a few words amounts to this, — " that shortly after the 
granting of the charter, the then mayor, bailiffs, and bur- 
gesses of the said borough, being in due manner met and 
assembled for that purpose within the said borough, did 
then and there duly make a certain ordinance or bye-law 
(not now extant in writing) for the better rule and govern- 
ment of the said borough, touching and concerning the 
election of the burgesses of the said borough for the time 
then to come, in order to avoid popular confusion and dis- 
order in such elections, by which said ordinance or bye- 
law it was ordained and established in manner following 
(that is to say). That from thenceforth the mayor arid com- 
mon council of the borough, or the major part of them 
duly assembled together for that purpose within the said 
borough, should and might from time to time, and at all 
times thereafter, by themselves and without the concur- 
rence or assistance of the rest of the burgesses of the said 
borough, elect and choose such person or persons to be a 
burgess or burgesses of the same borough as to them, the 
said mayor and common council of the said borough for 
the time being, or the major part of them so assembled as 
aforesaid, should seem meet." 

Now, my Lords, the mayor and common council were 
to be electors : it already appears by the charter itself, 
that the common council were composed of the aldermen 
and bailiffs ; therefore this bye-law does in point of effect 
say, that after the making of it, for the purpose of avoiding 
popular confusion, the future elections of the burgesses 
should be by the mayor, bailiffs, and the aldermen. My 
Lords, I say what becomes of the objection of my learned 
friend, that a constituent part of those who are by the char- 
ter directed to make the election of new burgesses is left 
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out, if both bailiffs and aldermen are virtually and in point argument 
of fact still existing as burgesses of the borough. For it is sol.-general 
then no more than this, a bye-law to restrain the general (si a n. c. 

power, — which was given to the mayor, bailiffs, and bur- 

gesses, being an indefinite number, — to the mayor, bailiffs, 
and twelve burgesses, those twelve burgesses at that time 
carrying on the office of aldermen. Therefore I say, when 
you analyze the charter and see of what persons those dif- 
ferent classes are composed, you have not left out any one 
aggregate part; but you have virtually as electors, not cer- 
tainly the whole indefinite number, but you have twelve of 
the burgesses, who represent the burgesses, and who, ex- 
cept by these means, would have had no power of joining in 
the election. Your Lordships observe, that the power of 
election is given by the charter to " the mayor, bailiffs, and 
burgesses," and the power of election under the bye-law is 
exercised by the mayor ^ bailiffsy and twelve of the bur- 
gesses. In point of fact, the mayor being still a burgess, 
and two bailiffs being burgesses, who recommence in that 
capacity at the end of the year their office has expired, 
therefore I say with respect to the bye-law itself, it is not 
impugned by the authority of any of the cases. First, 
because the power of election is not given to a mere dis- 
tinct class of individuals within the borough, which is the 
case with all those instances, which have been cited on the 
other side. And secondly, if it was conveyed to a separate 
and distinct class, that class which is called the class of 
burgesses is not altogether omitted, but is only restrained 
within the limits I have mentioned. My Lords, I say, if 
the bye-law itself is not in its own nature one that the 
law will hold to be untenable, that there is nothing in the 
power given in this particular charter, by which . the 
making bye-laws is confided to a select body, that can in 
any way deprive the general body of the power of making 
this bye-law. My Lords, that will depend very much 
on the nature of the power given by the charter to the select 
body to make bye-laws, because I am ready to concede 
that if that bye-law had in express terms, or by necessary 
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ARGUMENT implication^ stated that the power of regulating elections 

•0L.^ENERAt, sl^ould be in the select body, and in no other, then, my 

(SIR N. c. Lords, I should be ready to concede, that this would be 

TIKDAL ^ 

'— Tirtually taking frotti them the incidental power which all 

corporations hare to make bye-laws of regulation ; for, if 
it is expressly given to a different body, of course it must 
be taken away from that body, where the law had before 
supposed it to exist. Not that I should conceive the par^ 
ties contesting this question would gain much by such an 
admission as that ; because the power of making a bye* 
law, which shall have the same operation as the present 
bye-law, exists in the select body. I take it for granted, 
that the select body, who probably are now in some way 
or other contesting this matter, would be very ready and 
soon able to make a bye-law satisfying all the purposes of 
this, which has been made by the body at large. There-^ 
fore it is not so much whether the select body have this 
power of making bye^laws, for that would not be contended 
on the other side, but whether it still remains in the body 
at large. My Lords, that the general power to make bye- 
laws is incident to a corporation is pretty well admitted 
on both sides ; but the great question is, Whether this 
specific and direct power that is given to the select body 
does in any manner take away or invade the general power 
of the body at large ? Now, my Lords, it is material to 
attend to the words, in which that express power is given ; 
it states that the common council, who have already been 
declared to be ** the mayor, bailiffs and twelve aldermen,*' 
may from time to time have full power and authority to frame, 
constitute, ordain, and make such reasonable laws, statutes, 
and ordinances whatsoever, as to them shall seem to be 
good, wholesome, useful, honest, and necessary, according 
to their sound discretions, for the good rule and government 
of the burgesses, artificers, and inhabitants of the borough 
aforesaid for the time being. Now, my Lords, I take it for 
granted, that it cannot be argued, so far as we have gone at 
present, that this general right of i^gulating contested elec- 
tions, or the mode of supplying future burgesses, is gp^ 
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verned by those preliminary words; for it says, it is to be auguhekt 
for the good rule and goyenunent of the burgesses, arti- jol-^cen^ral 
fieers, and inhabitants of the borough aforesaid. That {^^^ n- <^- 

TIM DALa 1 

can <Mily mean in respect to different trades and matters, in 

which apprentices shall be regulated, and other circum- 
stances relating to the conduct of persons as burgesses, ar- 
tificers, and inhabitants keeping good peace in the town; 
noAing that relates to the election of burgesses exclusively, 
but something that is in common both to burgesses, artifi- 
cers^ and inhabitants. Then it goes on to say, and for 
declaring in what manner and order aforesaid the mayor, 
aldermen, bailiffs, and burgesses, and the artificers, in- 
habitants, and residents of the borough aforesaid, shall be- 
have, conduct, and carry themselves in their offices, my- 
steries, and business. Why that again is only explanatory, 
and going into more detail of the former. It does not 
carry the mind to the choice of future burgesses or a regu- 
lation of elections, but takes up the body as it then exists; 
and it only states they shall have the power to make rules 
and ordinances for the good government of the bcwough 
then being in existence, not at all forming any regulation as 
to the future choice of their successors; " and otherwise for 
the further good and public advantage and rule of the same 
borough, and the victualling of the same borough; and also 
for the better preservation, government, disposition, letting, 
demising of lands, tenements, possessions, revenues, and 
hereditaments, to the aforesaid mayor, bailiffs, and bur- 
gesses, and their successors, by these presents, or other- 
wise, given, granted, assigned, or confirmed, or hereafter 
to be given, granted, or assigned." All, as your Lord- 
ships perceive, pointing to the management and conduct 
of the trade of the inhabitants of the town, and also to 
the good government of the officers of the borough in 
their respective departments. Then it goes on to state, 
on which I suppose the principal reliance is placed, '^ and 
other matters and causes whatsoever, touching or in any- 
wise concerning the aforesaid borough, or the state, right, 
and interest of the same borough." 
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ARGUMENT Now, my Lords^ I do apprehend your Lordships wfll 

soL.^EimiAL *PP''y *^® same rule of construction to those general 

(sir n. c. words which occur at the end of a very considerable and 

— — minute detail, which are applied to the cases of all deeds, 

acts of parliament, and other documents of every kind, 
namely, not to take the general words, after there has been 
a considerable detail of great particularity to include 
everything, but to say those general words mean to apply 
only to regulations efusdem generis. Your Lordships 
know that in all the old cases about leases, where parti- 
cular persons are restrained from granting leases, the sta- 
tute of Elizabeth for instance, that begins with deans, and 
it mentions other dignitaries of the Church, down to 
vicars ; although it says in the end all other persons, it 
never has been held that those words " all other persons* 
shall comprehend all dignitaries in the Church, but it 
means all other persons of the same description and cha- 
racter, as are there particularized. Therefore it has been 
held in more cases than one, on questions of that statute, 
that as the bishops are not mentioned they are not to be 
intended, not having been enumerated or included in 
the restrictive words. Yet nothing is more general than 
the restrictive words, that no other persons shall grant 
leases except on certain conditions, which in the very 
terms would comprehend bishops, but which from the 
place in which they occur are held only to comprehend 
persons of the same nature, quality, and description as 
those last mentioned. So I say here, that those very 
general words " touching or in anywise concerning the 
aforesaid borough, or the state, right, and interest of the 
same borough," can only apply either to the government of 
the borough and the conduct and behaviour of the different 
ofBcers for the man£^ement of the inhabitants of .the 
borough and the government of it, or to such particular re- 
gulations as do not fall within what are before stated, — 
the victualling of the borough, and other particulars men- 
tioned. They are words added for greater security, but 
cannot, in the ordinary rule of construction, be held to 
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extend to matter so extremely different as that of the abgument 
mode in which the body are to be kept up, and making sql.^enwul, 
those regulations, which, but for this, is incident to the body (sir n. c. 
at large. I say that it cannot be concluded from these • 
words, particularly as they are followed by general ones, 
that it never meant to confide to a special limited body 
the power of making those regulations which govern the 
regularity of the elections of the borough itself, which is 
by the common law incidental to the body at large. There- 
fore I say, on the face of the charter, this specific power 
that is given is not one that can be held to take away and 
detract from the general power the corporation already 
has. And, my Lords, there are cases to which it is 
enough for me to refer your Lordships, that you may look 
at them, for they have been cited at length and argued 
upon below, which show that granting power affirmatively 
to one body does not necessarily take away the power 
that exists in another. I believe my friend referred to a 
case, the name of which was Hicks v. Launceston^ in the 
1st RoUe's Abridgement, p. 513, title. Corporation^ of 
which the principle is, that the aifirmative power, in the 
charter that is mentioned there, does not take away the in- 
cidental power; I believe, my Lords, the particular fact 
of the case was, that there was an affirmative power in 
the charter, that they might elect within a certain number 
of days, and it was held, that as the corporation by the 
very grant of the charter had power to keep up its own 
perpetuity, such affirmative right given to them of elect- 
ing in such a number of days, did not take from them the 
general right which they before possessed of electing for 
the purpose (though after that number of days) of keeping 
up that body. Therefore, I say, unless there be, in this 
particular clause, words, which show that the very power 
now in question, — that of regulating the mode of election, — is 
confided to the particular and select body, your Lordships 
will not infer that it is taken away from that general body 
to which the law considers it is incident. My Lords, 
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ARGtrifENT these are the principal arguments on which I rely. I do 

.^r^UJJL.T not go at length into the cases, because I am so well 

(sir n. c. aware that I should only be wasting your Lordships' time, 

■ V^P^'^v — mi^ therefore I think it better to break it up into a more 

general view, leaving the cases stated, as they are in print 

at length in the argument in the Court below, for your 

Lordships' subsequent consideration. 

My Lords, I therefore come now to what, I say, is the 
third point in this case, haying, as I trust, contended with 
success, that the law itself does not make this bye-law of 
the whole body corporate bad from any thing that appears 
within it; and that there is nothing in the charter which 
gives this power to a select body, that invalidates the bye- 
law. I come then to the next part of the case, on which 
I wiU not trouble your Lordships at any length, namely, 
the question. Whether a charter may be accepted in part! 
The question arises not on the third plea, which sets out 
the charter of Charles the Second, to which I have con- 
fined my attention, but on the two first pleas, which state 
the corporation to be a corporation by prescription. My 
Lords, in answer to that plea, this very charter of Charles 
the Second, which forms the subject-matter of the third 
plea, is set up by the Crown as an answer to the plea, that 
it is a corporation by prescription; for foreseeing, as those 
gentlemen did who were consulted on the part of the 
Crown at that time, that if it is admitted to be a corpora- 
tion by prescription, no objection could be made to it, 
they endeavour to meet and parry that by saying, " No, 
you are not a corporation by prescription, but by the 
charter, having but a limited authority." Therefore they 
set up, in replication to the first and second pleas, this 
very charter giving a power to make bye-laws, in answer 
to what is stated as to its being a corporation by prescrip- 
tion; an answer given to that charter, when so set up, is 
(for deny the charter we could not) the {heading that the 
charter was accepted in part, that is, as to the whole of it, 
except that part which gave this modified power of mak- 
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ing bye-laws, and to which there was a demurrer, which aboument 
raised the question distinctly before the Court below, jol^eiTebal, 
Whether a charter could be accepted in part or not? (si» n. c. 

That was the point for the Court below on these two first 

pleas, on which they came to the conclusion, (for I am 
bound to say, that no doubt was expressed by the Court 
below,) that a corporation could not accept a charter in 
part. I shall only call your Lordships' attention very 
shortly to those cases which seem, in former times, to 
have led to a different conclusion, and then I shall submit 
the matter to your judgment. 

My Lords, the first case is in Sir Thomas Raymond's 
Reports, p. 435, and is called Haddock's case, in which 
a new charter was granted, which did not contain within 
it a power given to them to remove aldermen, that ex- 
isted under the old charter. There it was contended, 
that inasmuch as they had accepted this new charter, 
which gave no such power, they were restrained from the 
power they had exercised before the grant of the charter, 
and which they contended they were entitled to exercise 
afterwards, — ^they were restrained by that charter from 
setting up the old power as existing in the old charter: 
the Court held, that though the new charter was accepted, 
it had not the eflPect of destroying the right given under 
the old charter. My Lords, then there is the case of the 
Queeny, Larwood, in the 1st Lord Raymond, p. 29, — the 
case of the Norwich charters ; it is well known there were 
two sets of charters, one giving the power to create al- 
dermen out of one body, and another in some degree vary- 
ing it; the question there was. Whether the acceptance of 
the second charter took away the right, which was origi- 
nally given in plain terms under the first charter? and the 
learned Judges came to the same conclusion ; from both of 
which cases, I draw an inference, that the mere acceptance 
of a new charter does not bind you to accept it in all its 
terms. For if the second charter contain within it provi- 
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ARODMENT sioDS, wluch vaty from those of the old charter, and you 
OF THE g^jji gjjj j^g^g done under the old charter supported, when 

SOL.-GENERAL, **^ , 

(sir n. c. called in question, it follows, though not in direct and 
TiNDAL.) distinct terms, yet as a necessary inference, that that se- 
cond charter has not heen accepted in full; so that up to a 
certain point only, so far as it is acted upon, it has been 
accepted, and for the rest it has not. And they admit 
in the Court below, that this would give in effect a power 
to the corporation to make charters for themselves, if 
they were to have a succession of charters, and virtually 
to accept only so much out of each as seemed convenient 
to them; and that they might so model them, as to make 
the charters suit their various views. I think the answer 
to that is, that it is in the power of the Crown at any time 
by a scire facias to repeal those charters, if they see any 
such improper use is made of them; but the other view 
of it is rather the one, that is consistent with law, namely, 
that if you find for a long period of years a new charter 
has not been acted on to its full extent, you may fairly 
conclude either at the time that the Crown was satisfied 
and contented, that the charter should be so used in its 
modified way, or perhaps there were some former charters, 
which are now lost, which did combine and comprehend 
together those various parts so selected out of the dif- 
ferent charters, which have been brought down in use to 
the present time. 

But, my Lords, the strongest case on that point is cer- 
tainly the case of The King v. The Vice-Chancellor of 
the University of Cambridge^ and which, as your Lord- 
ships know, is so familiar that it is enough to point out the 
circumstances that led to it. The question there was. 
Whether a right of voting, which had been used from the 
earliest times without any evidence to the contrary, was or 
was not restrained by the statutes that were granted by 
Queen Elizabeth? There Lord Mansfield says, when 
it was objected, that by law they must take the whole 
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or none, and that they could not select the part they argument 
like best, (the very point we are now agitating,)— " There sol.?ge?e\al 
is a great deal of difference between a new charter (sib n. c. 
granted to a new corporation," (which is not the case with — ^^^p^^-) 
our corporation,) " who must take it as it is granted, and 
a new charter given to a corporation already in being, and 
acting either under a former charter or under prescriptive 
usage. The latter, a corporation already existing, are not 
obliged to accept the new charter in toto, and to receive 
either all or none of it; they may act partly under it and 
partly under their old charter or prescription;" and a little 
afterwards, in the 3d Burrows's Reports, p. 1661, Mr. 
Justice Wilmot says, " It is the concurrence and accept- 
ance of the University that give the force to the charter 
of the Crown, and they may take and accept the body of 
statutes or code of laws separately and distinctly ; they are 
not bound to take all or leave all." 

Now, my Lords, I say that this is a very strong autho- 
rity, and one of such great weight, as would not lightly 
be set aside by this Court. I do not know that I can carry 
that point farther; it rests upon these authorities; and I 
would only say, (in answer to the argument that has been 
used, that there ought to be some acceptance on record, in 
order to show that part only was accepted and part not), — 
that there is not an instance of acceptance on record of a 
charter and that the only rule is, there must be acceptance 
in pais; — the parties must act under it; — I know of no other 
formal mode of acceptance. Your Lordships know, that in 
pleading a charter, it is stated to be accepted by those to 
whom it is granted. An issue is always raised on that aver- 
ment, which is tried by the country, and this of itself is evi- ' 
dence that there is no necessity for any acceptance of the 
charter as matter of record ; therefore that argument, as far 
as'it is one, is answered by the fact on this latter point, inas- 
much as it was stated by the defendant, that the borough of 
Chepping Wycombe was a borough by prescription, and 
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AwvutvT had accepted thu new charter of Charles die Second in 

soL-^M wuki, P*^ ^"^y* C**^* ** ^ ^y^) "^ **'** *** P*^ ''^^^''^ related to 
(sia V. c this mode of making bye-laws by the select body* I say, in- 
TmpAi^j asnuidi as that was stated and demurred to, and therefore 
admitted, if your Lordships hold that the rejoinder mak- 
ing that statement is good in point of law, in that case, 
your Lordships, upon the two first pleas, will revoke the 
judgment of the Court below, and as to them also give 
judgment for the defendant. 

On these several points, I pray your Lordships, that the 
judgment may be set right- in the particulars to which I 
have adverted. 

REPLY gjr James Scaelett. — My Lords, I have to trouble 

SIRJ.8CABLE1T your LordsUps with some observations in reply to my 
learned fiiend. I have too much reason to iq)prehend 
that when I had last the honour to address your Lord- 
ships on this subject, my argument might have appeared 
very obscure to a great number of the learned Judges, 
who assist your Lordships' deliberations on this point. I 
had taken for granted, that the case which has been re- 
ported with the decision in the Court below, was in the 
hands of every one of the learned Judges. I had taken 
for granted, that every one of your Lordships had been 
master of the particular subject by looking at the report 
in that case, and dierefore had not thought it necessary, 
nor becoming in me, to enter into any citation of cases with 
reference to general matters, on which the subject of this 
case arises. I took it for granted, that every point that was 
c<H2ceded in the arguments of those learned Judges, who 
decided against the Crown on that occasion, would be 
conceded to me in reply, and I applied myself only 
to the particular exceptions and distinctions made by 
those learned Judges from what was conceived to be the 
general rule of law. By this time, however, after the dis- 
cussion which the case has undergone, I may take it for 
granted, that the particular points of the case are well un- 
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derstood^ and that I am not under the necessity of <x«i- heplt 
mencing (as I ought to have done in the outset) with the s„ij.8^rixtt 

history of the cases, and by tracing down the particular 

subject now in question to the last point of its decision. 

I shall therefore take it for granted, that all the world 
are now agreed in the general maxim, which was hid down 
by Lord Coke in the Case of Corportntums, — That 
where a corporation pessesaes die right of electing die 
members of its own select body by the commonalty or 
Imrj^^sses at large (because my Lord Coke's resolution in 
die ease in Bulstrode is confined only to the select part of 
the corporation,) whenever it possesses that right either by 
charter or prescription, (for I made no such distinction as 
my friends suppose,) the body at large who possessed that 
right, and who possessed the power of making bye-laws, 
whidi is implied in that resolution, may also by a whole- 
some bye-law restrain the number of that body, to prev^it 
confusion, by appointing a specific number of them to 
join in elections. 

Now, my Lords, I shall beg to observe, that there is 
only one case in the books in which that general maxim to 
be found in die Case of Corporations^ in my L<nd Coke's 
Reports, and also referred to in the ease in Bulstrode, 
and which has been cited by my learned friend, — I say 
there is only one case to be found, in which that maxim 
has been ^shed beyond die purview of the original re* 
sohitioii, which confined it to the select body, to a bur- 
gess being one of the body at large. 

I shall presendy observe an important distincdon, whi(di 
that class of cases presents, with a view to this ques- 
ticm, (not to quarrel with die decisions that have been 
made on the subject, but) to show, that in judging 
whedier a bye-law be reasonaUe on this subject, it forms 
a very Important ingredient in the consideration of the 
House, Whedier it be afrplied to one of die select bocfy 
or one of the general body of burgesses ? 

My friend, Mr. Patteson, has supposed that I had stated 
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ftEPLT to your Lordships, that I confined the right of the body 
siRj.flcARLETT ** ^^TgB to make bye-laws in restraint of the number of 
electors, to cases of corporations by prescription. If I 
had done so, my friend would have been right in correcting 
me by referring to the decided cases; but I think I must 
have been obscure, — I certainly never could have stated 
that* I am very ready to admit, whether a corporation 
existed by prescription, or whether it was made by charter 
twelve months ago, that according to the decided cases, if 
the right of electing burgesses is vested in the popular body, 
the bye-law, if such a bye-law can be made, in the corporation 
to restrain it to a portion of the popular body, would be 
within the resolution propounded by the Judges in Lord 
Coke*8 time, and therefore decisive of the present case. The 
distinction which I venture to draw between corporations by 
prescription and those by charter is this, — that where no 
charter whatsoever exists, the Court before whom any ques- 
tion concerning the corporation arises must look to no- 
thing but usage to determine what the charter originally 
was ; and if in such a corporation you find that the popular 
body did once elect, and you find that by a bye-law made 
many years ago that the popular body restrained itself so 
as to take a portion of itself only to form the electors, the 
Court must infer one of two things, — either that the ori- 
ginal charter gave to the popular body a right of election, 
or, that it said nothing about it. I also contend that your 
Lordships would infer another thing, that either the ori- 
ginal charter gave the popidar body a right of making 
such a bye-law, or the right to make bye-laws generally ; 
because, if your Lordships could find that by prescription 
a common council had always made bye-laws, then I say 
the corporation existed by prescription; and if you find 
that up to a certain period the right of election of the select 
body had been in the body at large, I contend boldly that 
a bye-law made by the body at large, who by prescription 
had never made a bye-law before, would not be tolerated, 
or would not be allowed for the purpose of restraining 



PROCEEDINGS IN THE HOUSE OF LORDS. 129 



OF 
SIRJ.SCARLETT 



that right, because you would find that the same prescrip- replt 
tion which gave the election to the body at large, gave the 
right of making bye-laws to the select body; and if this 
were on an equal footing in point of date, you will refer 
them both to the original charter now lost in that bo- 
rough, and not to such case of a modern charter where 
the right of election is in the body at large, and the right 
of making bye-laws in the select body. My Lords, I 
have ventured to submit to your Lordships, that in no one 
of the decided cases has it ever been supposed that the 
mayor or bailiffs, or common councilmen, or aldermen, 
could themselves be considered as representing the bur- 
gesses. In every one of the cases this point has been 
taken for granted, that wherever the superior part of the 
corporation had themselves separate functions to exercise, 
the mere circumstance of their being originally bur- 
gesses did not so identify them with the mass of burgesses 
as to make them proper representatives of the burgesses 
on an occasion of this nature, and that the mayor, the al- 
dermen, and the common council, having the separate and 
independent functions of burgesses, no bye-law to give to 
that select body a right, which belonged to the body at 
large before, would be a good bye-law on the ground of 
the mayor the common council and the aldermen being 
themselves burgesses. 

It might as well be said^ that in your Lordships' House, 
because every peer is a subject, he represents other 
subjects: that is not so; the distinction is this, Whether 
the select body, of whatever it consists, has functions pe- 
culiar to itself? if it has functions peculiar to itself, and 
an existence peculiar to itself, — an existence not formed as 
that of the mass is, by a general election, for there is no 
general right arising from other circumstances, — it then 
forms, in contradistinction to the mass of burgesses, a 
select body, that does not represent the burgesses, but is 
supposed to have, in a great variety of cases, a separate 

K 
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REPLY interest from the burgesses; and hence is the reason, 
^' which appears to be founded on justice and common 

SIR J • SCARLETT 

sense, that the Courts would not allow privileges given 

to the body of the burgesses to be confined thereafter to 
a separate body that may, in a variety of cases, have a 
separate individual interest from the body at large. 

Now I would pray your Lordships* attention to the ar- 
gument of my learned friends on this part of the case; for 
if I can make that argument clear and explicit, it appears 
to me it will dispose of the case. My friends say, first, 
that the grant here is given by the charter to '^ the mayor, 
bailiffs, and burgesses," by their corporate name, therefore 
it is a grant to the body at large, and not a grant to any 
particular portion of that body. Now I beg the House to 
observe, that this point in the first breaking of the argu- 
ment had occurred to one of the learned Judges, Lord 
Tenterden. The case at that time had not set forth the 
whole of the charter, and it was not in such a state as to 
bring before the Court the light derived from one part of 
it to construe another; but the whole charter should 
be set forth, to see if this was a grant given to the 
body at large without restriction as to the mode of exer- 
cising it, or whether it was a grant with a particular 
mode of exercising it. The argument is this, — if you make 
a grant to a corporation, by their general corporate name, 
the mode of exercising that grant is a matter for the i^b- 
sequent regulation of the corporation; and the charter of 
the Crown is not contravened by any resolution that the 
legislative body in the corporation may make as to the 
mode of exercising that right. I agree to the proposition, 
that if the grant is made to the corporation of Chopping 
Wycombe, by the corporate name of a particular privilege, 
the mayor and common council are to determine in what 
way that privilege is^o be used. It would not require the 
body at large in the common-hall to determine it. The 
grant would be given to the corporation by their corporate 
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name, and they would merely take as grantees the right reply 
of exercise, and as their own regulations enable them to sirjscarlett 
exercise; but in this case these important words follow, — 
and on the suggestion of those words afterwards, when 
the Court had the whple of the charter before it, that 
objection seemed to be entirely answered, for I do not 
find that in any part of the judgment of those learned 
Judges it is adverted to at all, — " the mayor*, bailiffs, and 
burgesses, or the greater part of them shall elect." What 
is the meaning of a grant to a corporation, if " they or 
the greater part of them should elect?" When your Lord- 
ships look to the purview of the whole charter, you will 
find the modes of electing the different functionaries of 
the corporation all specifically appointed, and when it 
comes to describe the way in which the burgesses are to 
be perpetuated, it says, — "and that the mayor, bailiffs, 
and burgesses of the same borough, and their successors, 
or the major part of them, from time to time for ever, 
shall and may be able to elect so many and such other 
men inhabiting or not inhabiting within the borough 
aforesaUl as and which to them shall seem most expe- 
dient to be burgesses of the said borough;" it is true 
that " mayor, bailiffs, and burgesses," is the corporate 
name, so that it is to them, or the greater part of 
them, that the power of electing burgesses is given. 
And those words clearly explain, that the charter in- 
tended to distinguish between the mayor, bailiffs, and 
burgesses, and to elect the burgesses in the mere corpo- 
rate name by which they accepted the grant, the words 
" major part of them" clearly showing, that it meant an 
assembly of the mayor, baiUffs, and burgesses. I beg 
to recall your Lordships' attention to what I have already 
said, which will make the whole argument explicit. My 
friends say the aldermen are chosen originally from the 
burgesses, though they elect each other; but in this 
clause, which gives to the mayor, bailiffs, and burgesses 
the right of choosing burgesses, the aldermen can only 

K ^ 
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AEPLY attend as burgesses^ they do not lose their general fime- 

OF 

8IRJ.SCARLETT tlons of buFgesseSy but they have a right to attend as 
burgesses. Therefore they say, that the bye-law which 
gives it to the mayor, bailiffs, and aldermen does, in effect, 
give it to a class of burgesses ; because the charter treats 
as burgesses the twelve aldermen who must attend the 
election of burgesses. 

Now mark the consequence of that proposition, for it 
follows, that the very bye-law itself might have been made 
by the mayor, bailiffs, and aldermen; that proposition is as 
justly true, from the premises, as if it was a proposition in 
arithmetic. Because, if the aldermen, notwithstanding 
the office of aldermen, still are to be taken as burgesses 
in an assembly of mayor, bailiffs, and burgesses, then it 
follows, that since you have a sufficient assembly of mayor, 
bailiffs, and burgesses, if you have a meeting of a mayor, 
two bailiffs, and twelve aldermen, they might have made 
this very bye-law to give to themselves a right exclu- 
•sively of future election. I think that proposition is so 
clear, that I confess my own understanding does not fur- 
nish me with any way of escaping from this consequence. 
That my learned friends must endeavour to assist yout 
Lordships in doing; because if their proposition be right, — 
that aldermen are burgesses, notwithstanding they are 
aldermen, — a law made by the mayor, bailiffs, and bur- 
gesses, may be made by the mayor, bailiffs, and alder- 
men alone, without the concurrence of any other of the 
burgesses. 

It was said by one of the learned Judges, (Mr. Justice 
Littledale,) who was a party to the decision below, — " I 
am very free to admit, that there is as little representation 
of the burgesses, as one can well imagine, much less 
than has occurred in any of the cases. But still they 
do in a small degree represent the burgesses." My 
Lords, I will take the liberty of observing, that in most 
corporations,— there may be exceptions, but I am not 
aware of any, — the mayor and aldermen have been origi- 
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Daily burgesses, and, my Lords, in the just way of consider- reply 
ing the subject, they do not represent the burgesses at all ; sirj.scarlett 
they are a select body who are constituting themselves, 
and are no longer to be considered as belonging to the 
common mass of burgesses, nor as having a common in- 
terest in subjects, in which the burgesses have any pecu- 
liar interest. They have an interest in a variety of cases 
separate from the burgesses at large. They cannot be 
treated as of that hody^ because they are taken yrom it; 
but perhaps it may be found that the language of the 
learned Judge is a little inaccurate. I think I can help my 
friend to another case to show^ that instead of represent- 
ing a little, it is in one sense the greatest representation 
that ever existed. I think I can show to demonstration, 
that the representing body is the largest to be found 
any where ; for if a bye-law is once made and established, 
that the mayor, two bailiffs, and twelve aldermen may 
in future elect burgesses, see, my Lords, what is the con- 
^equence. The bye-law is supposed to be good because 
they represent the burgesses, — the mayor is always chosen 
from among the aldermen, and the aldermen being bur- 
gesses, they of course may choose them, and according 
to the argument, the bailiffs may be re-elected from year 
to year, (there is nothing in this charter to prevent the 
same persons from being constantly elected,) and the twelve 
aldermen for life. Here we have a mayor, two bailiffs, 
and twelve aldermen, a body of fifteen; the twelve alder- 
men in succession supply the mayoralty ; the two bailiffs 
are re-elected from year to year. Now see how they may 
reduce the corporation; there is not the least necessity 
that a new burgess should ever be elected at all, except 
when an alderman or a bailiff dies. When an alderman 
dies, the remaining body elect a new burgess, and then 
make him an alderman directly. So that there are only 
two burgesses who are neither aldermen nor mayors, — 
namely, the two bailiffs, — and they may be chosen from 
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REPLY year to year as long as they live. The corporation by 
®^ r,„ this pretended wholesome bye Jaw may be directly strip- 

■^ ped of every burgess^ except as the occasion presents 

itself that renders it necessary to make a new alderman. 
If that be so, your Lordships will find they greatly re- 
present, first of all, a representative body, without con- 
stituents until one dies, then they make him a constituent, 
and make him a representative afterwards. So that if 
you measure the representation by a competent number of 
the representing and the represented, it cannot be said 
they do a Utile represent, but that they very greatly re- 
present the constituent body, inasmuch as they only elect 
the constituent body one at a time. If this observation 
be justly applied, I trust you Will consider not only the 
general subject of the law, but the reasonableness of such 
a bye-law under the circumstances. If such a bye-law had 
been applicable to a select part of the corporation, this ob- 
servation could not have applied ; for the select part of the 
corporation must be elected. The corporation might die, 
unless the select body was kept up in due order. All the 
cases (anterior to that of The King v. Bird, which is the 
first case that applied the law to burgesses at large,) being 
cases of select numbers of a corporation, the reasonable- 
ness of a bye-law is very much governed by reference to 
the difference of those cases. I come now, my Lords, to 
the case of the The King v. Bird. Where the body at 
large are to elect a bailiff or a mayor, if they choose to 
prevent popular election, they may say that some twenty 
or thirty of them are sufficient to do so. No possible 
prejudice can arise to the corporation, for there must be 
a mayor; if not, the Court of King's Bench will oblige 
them to elect one: there must be aldermen, if there are 
not, some power will compel them to supply them, or the 
corporation would become extinct. But what is the case of 
a burgess ? In a corporation, where no inchoate right ex- 
ists of a burgess to admission, the Court of King's Bench 
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has no power to grant a mandamus. This is a case reply 
differing from the case of elections of a select body, by ^^^^ scIrlftt 
the circumstance that if you apply a bye-law to the 
election of the select body you can do no prejudice^ but if 
you apply it to the election of the burgesses, the neces- 
sary result must be, that the body at large from which the 
^corporation are to be recruited must be diminished, and 
may be totally annihilated. 

Now in the case of The King v. Bird there is an im- 
portant distinction. Give me leave to trouble you shortly 
with a history of this class of cases. The first is that of 
the corporation of Nottingham, — The King v. Ashwell, — 
which referred to the election of an alderman, I think, or a 
common councilman, one of the select body. There the 
question of the bye-law occurred. The law of corporations, 
as stated by Lord Coke, was cited and relied upon, and 
perhaps your Lordships will forgive me for stating, that the 
very same point had arisen in respect of the same corpo- 
ration in the time of Lord Mansfield, in a case not ac- 
tually reported, to the best of my recollection; but I hav- 
ing been counsel in The King v. Ashwell, I remember 
when the rule to show cause was obtained for granting an 
information, we produced, in answer to it, a record of a 
trial in a case of The King v. Oldmean, an alderman of 
Nottingham, in which the same question was raised and 
tried, and determined on the same principles, in the time 
of Lord Mansfield and concerning the same corporation. 
We had a report of the case in manuscript as discussed, 
by which it appeared that the very same question arose, 
and that the bye-law was tried by the same criterion on 
which it was tried and decided in The King v. Ashwell. 
It was thought by the learned Judges, that they could not 
refer to that case as a matter of fact, but that any body 
might again raise the question of the bye-law, if he thought 
it beneficial to his interest to have it tried. Then comes 
the case of The King v. Bird, where the same law applied 
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RfiPLv to burgesses for the first time. Your Lordships will mark 
siRj.scARLETT ^^6 distinctiou ; the bye-law gave to nine of the clothing 
burgesses the right to elect; the clothing burgesses had no 
definite capacity ^ no corporate existence; they were no in- 
tegral part of the corporation ; a mere name was given to 
that portion of the burgesses who had served the office of 
sheriff^ and were entitled therefore jpro dignitate to wear 
a certain livery, and they were thence called clothing 
burgesses. The bye-law therefore gave it to nine of 
the clothing burgesses, nine of the senior burgesses de- 
legated their general power to them to elect. But in 
the corporation of Nottingham there were various other 
sources from whence the burgesses were supplied; and 
if your Lordships would take the trouble to look into 
The King v. Bird^ you will find it was there relied on, 
that having other sources, there was no occasion to have 
any election of burgesses at all. The Court answered, 
there was no right to consider if this source of supply was 
sufficient, when the corporation had acted on the bye-law. 
[The Lord Chancellor, — Was it relied on at all in the 
judgment of the Court, that there were other means of 
supplying the burgesses?] Yes, my Lord, I will give you 
what is said by Lord EUenborough : ^* This provision for a 
supply by the sources of birth and servitude is certainly not 
incompatible with the existence of a power of election ; for 
though these modes of supply may render a frequent re- 
currence to election less necessary, the supplies from all 
these sources are not likely so to overload the corporation 
as to incumber its operations by a destructive or very in- 
convenient redundancy of its members; and without occa- 
sional supplies by election the other sources by birth and 
servitude might prove insufficient." 

His Lordship therefore does rely upon what is to be 
found in that case, and which was argued against the bye- 
law at the bar, that the supplies being pointed out by 
birth and servitude, there was no occasion for taking in 
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any other source; he says, notwithstanding those supplies reply 
they may not be sufficiently relied on, and the proof of sirj.scarlett 
two hundred and thirty years' experience under this bye- 
law is sufficient test, that no inconvenience has resulted 
from it. I trust, therefore, you will think I was right in 
stating, that that distinction finds its way to the judgment 
of the Court. In this case it does not exist; here you re« 
strain the select body, and you do so in a corporation 
where no other means of supply exist but by election. If 
your bye-law were even good on other grounds in a cor- 
poration differently constituted, it might be said the 
corporation having a supply of common burgesses, the 
pabulum by which it is supported, by birth, by servi- 
tude, or apprenticeship, the marrying the widow of a 
freeman, &c., all these are sufficient grounds to insure 
you a regular and steady supply of burgesses, so that 
there was no occasion to give to the body at large the 
right of an additional supply ; and it might be wholesome 
to restrain that by giving it to the select body, who would 
only choose occasionally to make such elections as their own 
discretion and experience might suggest to be necessary; 
But here is a case where the law is introduced in a corpora- 
tion that has no other source of supply but from electioni 
and that election is by this bye-law referred to a body that 
has a clear interest to keep down the representative body, 
and to reduce it to the smallest number. And as I have 
shown your Lordships, it would enable them to reduce it 
to one only, or to annihilate it altogether; for if they have 
no occasion for the presence of any one burgess, who is 
neither mayor, bailiff, nor alderman; it is quite clear 
that the mayor, bailiffs, and aldermen might let every 
burgess die except themselves, and only proceed to elect, 
when it was necessary to recruit a member of their own 
body. On that ground alone, without adverting to the 
general principles on which the case depends, I submit 
with confidence, that this House must say this bye-law 
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xBPLT cannot be sustained, — as being a bye-law which is wholly 
^ unreasonable. 

9I& J. SCARLETT ""*^«^"<**'«?« 

My Lords, I shall not go over the ground which I in- 
cidentally touched in the argument for the purpose of 
showing that the *^ mayor, bailiffs, and aldermen" do not 
represent the burgesses. I shall dispose of this part of 
the case with the observation, that if the argument in 
favour of this bye-law would have been good, it would 
by the same kind of reasoning be good if the representa- 
tion were reduced to the mayor alone, for he is elected by 
the burgesses out of the aldermen. I venture to say, that 
in none of the cases will it be found in any dictum, still 
less by any decision, that the select body, however con- 
stituted, though arising from the burgesses originally, can 
be deemed a representative body of burgesses for the 
purpose of making such a bye-law confining the election 
to themselves. 

My Lords, I now come to the other point, as to the 
power of making bye-laws. My friend, the Solicitor-Ge- 
neral, has gone in a very elaborate manner through every 
clause of the power of making bye-laws given to the select 
body, to show that those words need not embrace the 
power of making bye-laws regarding elections. I am un- 
willing to follow my friend through the whole of his argu- 
ment, and it is a question merely for common sense to look 
at. It seems to me, that the interpretation my friend 
ingeniously draws from the case of bishops not being in- 
cluded in the enumeration of lesser dignitaries, has no 
application at all in this case, for here, after general 
words, enumerating various matters for which the bye- 
laws are to be made, come the words, which are still 
more general, " all matters touching the state and wel- 
fare of the corporation." I cannot think the word " all" 
means less than all, or that it means all matters of the 
sort before referred to; for we say, in referring to the 
particular sorts of legislation, diey did not think it re- 
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ferred to all those sorts, else why add the word " all," replt 
unless from an apprehension that it might be supposed sirj.scIrlbtt 
it was limited to the sorts before mentioned. I do^ there- 
fore, submit, that this select body has in its legislative 
capacity a power of making all bye-laws which the Crown 
deemed necessary for well governing the corporation, and 
your Lordships must suppose the Crown did never intend, 
in granting this charter, that they should make bye-laws 
on any other subjects than those which were specified in 
that charter. My friend, Mr. Patteson, admits that the 
case I cited from Peere Williams is in point to that effect, 
but he endeavours to distinguish it. I shall leave that 
where he has left it, it does not strike me that his argu- 
ment requires any reply. 

But it is said by the Solicitor-General that the power 
of making bye-laws being incidental to the corporation at 
large, their accepting a charter that gives the power to a 
select body, does still leave the power in the body at large, 
and he cites a case from RoUe's Abridgment, which ap- 
pears to me to be anything but in point. In a case where 
a corporation by prescription, who had a right to elect 
aldermen, receive a charter, stating that they shall pro- 
ceed, within eight days after the death of an alderman, to 
elect another, the Court held, that if they failed to do it 
m eight days they had not lost the power, the eight days 
being merely directory. I apprehend that will receive the 
same construction at all times. The Judges of the Court of 
King's Bench have put that construction on the charter 
of Elizabeth to appoint officers of the borough ; they are 
to be appointed within one month after Blaster, but if the 
Justices omit to do so in that time, they may still do it. It 
cannot be said they have a power at common law to ap- 
point officers, if the statute itself gives it to them ; and if 
that charter alone had existed, and really had simply 
created the aldermen, and said we shall elect another 
alderman within eight days after the death of any one of 
^em, that would be held to be in &ir consttuction merely 
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BEPLY a direction, but that they must on the necessity of the 
8IRJ.SCARLETT ^asc pFocced to the election of an alderman though eight 
days may have elapsed. 

Now I submit to your Lordships, that no cases have 
been stated, and I challenge my friend to produce any, 
in which a decision can be found to show that where a 
power of making bye-laws is granted to a particular 
part of the corporation, there still remains an incidental 
power in any other part. My Lords, I stand boldly on 
that proposition, and I say no case in law is to be found 
nor any dictum of any Judge to show the contrary. 
Everything in principle appears to me to be hostile to 
that conclusion ; for it has been said that a corporation 
has some sort of innate common law power, that shall even 
control the Crown, that the Crown cannot prescribe to a 
corporation, though it be its own creature, what are 
its limits, and what its prerogative, but that the com- 
mon law has a superintending and controlling power, 
and that the very moment it is created the common 
law attaches certain rights, which the Crown itself cannot 
control. I submit to your Lordships there is no proposi- 
tion more clear, than that if a charter is produced pre- 
acribing specific modes of election in the body of the 
charter, and the giving a specific power to a specific body 
to make bye-laws, it never could be the intention of the 
Crown that the body at large should make bye-laws in- 
consistent with that power and that provision in the char- 
ter which regulated the mode of election. 

My Lords, I find no case is cited for the purpose of 
proving the contrary. I find no case whatever cited to 
show that where a corporation has a select body, who by 
the charter are to make bye-laws, that any other body, of 
any kind, has been reckoned able to make a bye-law. It 
is a mistake to suppose that the general words of Lord 
Coke, or the words in Bulstrode's Reports, give authority 
to that proposition. The words do not relate to the case 
of the charter, in which a power of making bye-laws is 
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given to a specific body. The words are general^ and the reply 
case supposes, that the power of making bye-laws still ^^^^^ ^Irlett 
rests in the body at large. There is nothing to warrant — — 
the conclusion that is drawn, that the mere power of 
making bye-laws is given to the mayor, bailiffs, and alder- 
men; there still exists in the body at large that power, and 
that they may make bye-laws to regulate the right of 
election, — that is to say, who is and who is not to be 
elected. 

My Lords, I shall not trouble your Lordships farther 
with those two points of the argument, but I simply re- 
mind your Lordships that we contend, first, that here is a 
specific power given by this charter to the corporation to 
elect its various members in various specific ways; that 
the mayor is elected in one way, the bailififs in another 
way, the aldermen in a third way, and finally the bur- 
gesses in a fourth and distinct way specified by the 
charter ; we say there is no other mode of recruiting the 
corporation with burgesses. We submit that the Crown 
intended these modes to be adopted, by which they were 
to recruit it ; we say that it was given to the mayor, bai- 
liffs, and burgesses, not as a grant to the corporation, but 
to those three parts of the corporation, or the major part 
of them ; we contend that the bailifis and the mayor must 
be present to make that election, and we contend that 
if the aldermen are present as burgesses, afortioriy they 
cannot make a bye-law to give it to themselves as alder- 
men. 

We contend, my Lords, farther, that this bye-law is 
bad, because it is not made by the only power to which 
the charter gives the power of legislation ; and that that 
power of making bye-laws is given in such full and general 
terms, as to leave no room for an inference that the 
Crown intended to leave the general power of legislation 
to the mere incidental force of common law. Therefore 
wc submit with confidence that the enumeration of all 
the particulars of the charter in which the common coun- 
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&EPLT cil could make bye-laws, not only constitutes a specific 

OP 
SIR J. SCARLETT 



^^ body for that purpose, which alone has the power of 



making any bye-law ; but ^Iso disables that body from 
making any byeJaw inconsistent with the general mode 
of election appointed by that charter. 

Now, my Lords, I come to the last point upon which 
my learned friend has addressed your Lordships; namely, 
the power of a corporation to accept a charter. I had 
not adverted to that in my opening, conceiving that a 
question would not be made on it. I only wish to remark, 
that he cites a case from Sir Thomas Raymond, which 
appears to me to have an application to any Aing, but 
the question before your Lordships I refer to Haddock's 
case, and it merely established this, — that if a corporation 
exists by prescription, with a body of aldermen who have 
a power of amotion, that their accepting a charter which 
saya notliing about amotion, but only regulates the right 
of electing aldermen, does not preclude the corporation 
thereafter from exercising the right of amotion. My 
Lords, who doubts that? It never was denied by me, 
and never will be, that where a charter is given to a cor- 
poration, which confirms its ancient privileges, that all die 
privileges, not alluded to by the charter nor modified by 
it, still remain as effectual as if they were embodied in the 
charter. That is not a partial acceptance of a charter; it 
is the full acceptance of it. The charter there is consistent 
vidth the usage of the corporation. It must be presumed, 
when the Crown grants to an existing body a particular 
charter, not specifying any of the privileges which before 
existed, by the general confirmation of privileges it must be 
interpreted to mean, that the confirmation of privileges is 
consistent with the charter ; therefore Aeir accepting the 
charter did not preclude them from enjoying an accus- 
tomed privilege, but does preclude them firom giving up 
a privilege or right which is inconsistent with the charter. 
He then cites the case of The Vice-Chancellor of the Uni- 
versity of Cambridge ; but when that case is considered 



143 



REPLY 
OF 



PROCEEDINGS IN THE HOUSE OF LORDS. 

on the true ground on which that decision took place^ and 

when it comes to be appreciated, your Lordships will find sirj.scarlett 

there is no application. The University of Cambridge 

of course had an early existence ; it was governed by a 

certain set of laws, which they might choose or reject, — 

Lord Mansfield did hold in that case that they were not 

bound to accept all the laws, but might accept some* 

Those were not laws by which the corporation was framed 

or re-modelled, it was a mere set of bye-laws handed 

down to them by the Crown. My Lord Mansfield was 

of opinion that they were not bound to accept all these, 

each being in its nature a separate ordinance. The 

opinion of one of the other learned Judges, Mr. Justice 

Wilmot, certainly, if it is justly reported, carries the 

matter a greater length. 

The question likewise was considered in The King 
V. Amery at your Lordships' bar, in the case of the cor- 
poration of Chester ; it has been considered in the King's 
Bench since, and Mr. Justice BuUer laid it down that the 
corporation are not to accept it partially, but in toto. 
And the principle appears to me to be perfectly obvious, 
that if a corporation is created by the Crown, if they say 
we shall accept one half and reject the other half, they 
would make a body which the Crown never intended. 
Of what constitution would that body be that could re- 
ject part of its original and part of a new charter, and 
join together the two, which never formed any one 
charter, and say we will create ourselves instead of being 
created by the Crown? That there is any principle of 
law authorising a corporation so to make up its constitu- 
tion appears to me to be a proposition so plainly un- 
tenable, that I rather think your Lordships will require 
a series of cases pretty strong before you receive it; for 
if they can really do what is pretended, — accept a char- 
ter partially, and reject the remainder, — a corporation 
having existence neither by usage or charter, have it in 
their power to create a constitution and enjoy privileges 
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KEPLY which the Crown neither had first or last intended them 

^"""""~"^ My Lords, on these several grounds I submit to your 
Lordships that this judgment must be reversed, — 

First, because the bye-law is itself bad, as it excludes 
entirely an integral part of the corporation, which by the 
charter is made essential to the elective body. 

Secondly, because it is in direct contravention of the 
charter itself. 

Thirdly, because there might be a body having no 
power to make bye-laws. 

Fourthly, because it is an unreasonable bye-law, — un- 
reasonable in its operation and effects. 

And lastly, I submit to your Lordships, that a corpora- 
tion cannot accept a charter partially, — a point on which 
there was no difference of opinion among the learned 
Judges who decided this case. 

' Therefore I trust, that your Lordships will affirm that 
part of the judgment, and reverse the other part by which 
the defendant . becomes entitled to his judgment in the 
Court below. 



The counsel having concluded their arguments. 

The Lord Chancellor said, — In this case the learned 
Judges, my Lords, have no doubt whatever with respect 
to one point made at the bar as to the partial acceptance 
of the charter. It will be unnecessary to submit any 
question of that description to the learned Judges ; the 
question I would propose, with your Lordships' concur- 
rence, for the opinion of his Majesty's Judges, is simply 
this, Wliether the alleged bye-law which is stated in the 
third plea is a legal and valid bye-law ? and the learned 
Judges will have the kindness to consider, that that ques- 
tion embraces as well the general power of making bye- 
laws as the particular objects and provisions of the bye- 
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law in question. The question, therefore, which I would 
put to your Lordships is. That it be submitted for the 
consideration of the learned Judges, Whether the alleged 
bye-law which is stated in the third plea be a legal and 
valid bye-law ? 

The Lord Chancellor accordingly put the question he 
had stated to the House, which was agreed to. 

The Judges having taken time to consider, James 
Parke, J.; Vaughan, Baron; Gaselee, J.; Littledale, J. 5 
€l^arrow, Baron; Park, J.; Bayley, J.; and Alexander, 
C. B» delivered their opinions seriatim^ on Tuesday, the 
16th February, 1830, 



Mr. Justice James Parke. — My Lords, the question 
proposed by your Lordships is, Whether the bye-law 
contained in the third plea in this case is a legal and valid 
bye-law, regard being had to the terms of the charter of 
the borough of Chepping Wycombe ? 

And, my Lords, the question which your Lordships 
have been pleased to state for the opinion of the Judges, 
as it appears to me, may be conveniently divided into two 
branches ; and I propose to consider, first. Whether this 
bye-law would have beeu good if the charter of Charles 
the Second, mentioned in the pleadings, had given no 
power of making bye-law8 to the select body ? And, 
secondly. Whether the provisions of that charter in this 
respect destroy the power of making this bye-law, which 
the corporation at large would otherwise have possessed ? 
Now nothing is more clearly settled, than that it is a legal 
incident to every corporation, that it should possess the 
power of making bye-laws, regulations, or ordinances, re- 
lative to the purposes for which such corporation is insti- 
tuted, and that power is prima facie to be exercised by 
the body at large. The authorities for that are the 
, Sutton's Hospital Case^ 10th Co., 30 b., Corporation of 
Feltmongers v. Davis, 1 Bos. and Pull, 100. The body 
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JAMES originally possessed that power; and it is stated in the 
^^^^^y ^' plea to which your Lordship's question refers, that '* the 
mayor, bailiffs, and burgesses at large of the borough 
of Chepping Wycombe, being in due manner met and 
assembled together for that purpose within the said 
borough, did then and there duly make a certain ordi- 
nance or bye-law for the better rule and government of 
the said borough, touching and concerning the election of 
the burgesses of the said borough for the time then to 
come, in order to avoid popular confusion and disorder in 
such elections, by which said ordinance or bye-law it was 
ordained and established in the manner following, — (that is 
to say) — that from henceforth the mayor and common 
council of the borough, or the major part of them, duly 
assembled together for that purpose within the said bo- 
rough, should and might from time to time and at all times 
thereafter by themselves, and without the concurrence and 
assistance of the rest of the burgesses of the said borough^ 
elect and choose such person or persons to be a burgess 
or burgesses of the same borough, as to them, the said 
mayor and common council of the said borough for the 
time being, or the major part of them so assembled as 
aforesaid, should seem meet." The first part of the ques- 
tion relates to the legality and validity of this bye-law, and 
it is fit we should look at the authorities. It is decided in 
the Case of Corporations, 4 Co. 77 b, by all the Judges, 
"after great deliberation and conference had amongst 
themselves, that such ancient elections were good and 
well warranted by their charter and by the law also ; for 
in every of their charters they have power ^ven them to 
make bye-laws, ordinances, and constitutions, for the 
'better rule, government, and order of their cities or bo-' 
roughs, by force of which, and for avoiding popular con- 
fusion, they, by their common assent, ccmstitute and or- 
dain that the mayor, or bailiffs, or other principal o£b:ers, 
shall be elected by a select number of the principal of the 
commonalty, or of the burgesses as is aforesaid, and pre- 
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scribe also how such -selected number shall be chosen ; 
and such ordinance or constitution was resolved to be 
good and allowable, and agreeable with their law and 
their charters for avoiding popular disorder and coniusion." 
The same doctrine, my Lords, has been established and 
supported by all the subsequent decisions upon the sub- 
ject from that period down to the present time. In the 
case of The Corporation of Colchester ^ in the .3d Bui* 
strode, 71, it was held by Lord Coke and the whole Court, 
'' that if there be a popular election of the mayor and alder- 
men in corporation towns, and this happens to breed con- 
fusion among them, this may be altered by their agree- 
ment, and by the common consent of aU, to have their 
elections made by a fewer number, but not otherwise/' 
The same doctrine is laid down by Chief Justice JByre, 
in Reg. v. Larwood, in Comberbach*s Reports, p. 816, 
iind by Lord Hardwicke, in The King v. Tomlyn, in the 
Cases temp. Hard. 316. It was also admitted in the Maid* 
stone cases, (The King y. Spencer, 3 Burr. 1827, and The 
King v. Cutbushf 4 Burr. 2204) ; and the two cases of 
The King v. Bird, and The King v. AshweUy in the 12th 
East, 22, and 13th East, 367, are authorities to the same 
effect, and fully establish the legality of a bye4aw, made by 
the body at large, limiting the exercise of the power of 
election to part of the burgesses themselves. It must 
therefore be considered as a settled rule, that the whole 
body at large may, by such a bye-law, delegate the power 
of electing corporate ofHcers to a part of themselves. 

It would be dangerous to the peace and security of many 
corporations to break in upon this rule. But it is said 
there is a difference between elections of corporate officers 
where there is a definite number and whose places are 
merely to be filled up, and of electing burgesses whose 
number is indefinite, and that the bye Jaw, though reason- 
able in the former, is in the latter case unreasonable, and 
that its tendency is to dimuiish the number of burgesses, 
a^d to keep it below that of the common council, so as to 
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vary the constitution of the borough* I do not j however, 
thinks that it is the necessary consequence of such a bye- 
law that the number of burgesses will be diminished » It 
may or may not happen, that the body to which the power 
is delegated will limit the number of ordinary freemen ; if 
they do so improperly, it is in tiie power of the majo* 
rity to limit the bye-law and put a stop to the mischief; 
and it may be obserred, that there is as much chance at 
leaat Aat the burgesses at large, if there were no bye-law, 
woold, in order to make the franchise of each more valua-^ 
ble, permit the number of ordinary freemen to be reduced. 
But in fact, in the case of The King v. Bird, it was 
held by the Court of King's Bench that the rule was 
hs applicable to the election of the lower as of the 
higher officers of the corporation. It has been said, 
indeed, that the bye-law for the election of. burgesses 
might be good in that case, as the same mischief would 
not result from it, because, by the constitution of the 
particular borough in question in that case, persons 
had inchoate rights by birth and servitude, and these 
persons were sufficient to provide for the succession in the 
corporation. But that circumstance makes no difference 
as it seems to me in the principle of the bye-law, — it only 
diminishes the degree of mischief arising from its adoption* 
If it be bad, where the only supply is by the election of 
burgesses, because it has a tendency to diminish that 
supply, — it must be bad for the same reason, if that be only 
one of the sources, for it tends to diminish it; it is equally 
mischievous in its principle, and equally a violation of the 
spirit of the constitution of the borough, if it improperiy 
affects any means provided by that constitution for the 
continuance of the succession of members. My opinion, 
therefore, is, that a bye-law by the burgesses at large^ de-r 
legating the right of election to a select number of them^ 
selves, is as vaUd in point of law where it relates to the 
election of freemen as to that of officers, and it makes no 
difference, whether the election of freemen be theon/ji 
means of continuing the corporation or not. 
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The remaining consideration upon this branch of the ques- 
tion is this^ Whether the persons, on whom the bye-law in the 
present case confers the right of election, are a part of the 
burgesses at large, so as to bring this case within the rule 
above laid down? The bye4aw confers it on the mayor 
and common council, — that is, the mayor, two bailiffs, and 
twelve aldermen ; all these officers are taken mediately or 
immediately from the liurgesses, and in construction of 
law still continue burgesses : the aldermen when elected 
are still burgesses, though they are also clothed with 
additional authority, and have in their character of alder- 
men functions to perform, which the common burgesses do 
not possess. Ii^the meeting of the whole body they are 
burgesses only. If they are absent, the proceedings are 
valid, and, if present, they act and vote as burgesses only, 
A delegation of this authority to the common council is a 
delegation to the mayor, bailiffs, and twelve burgesses, in 
other words, to a part of the burgesses at large. The 
bye-law in question is for these reasons, in my opinion, 
legal and valid, if the body at large had at the time of 
making it the power of making it. 

My Lords, this brings me to the second branch of the 
question, which is, Whether the provisions of the charter 
of Charles the Second destroy the power of making this 
bye-law, which the burgesses at large would otherwise 
have possessed? And this, it must be confessed, is a point 
of more doubt than the former ; but on the best con- 
45ideration I have been able to give it, my opinion is, that, 
since the acceptance of that charter, no other persons than 
the select body could make bye-laws, — at least bye-laws re- 
lative to elections, — and consequently that the burgesses at 
large were hot competent to make this. The power of 
making bye-laws is incident to a corporation; that is, 
when the Crown creates a corporation it grants to it, by 
implication, all the powers that are necessary for carrying 
into effect the objects for which it is created, and securing 
a perpetuity of succession upon the legal principle which 
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is expressed in the maxim, *^ qui eaneedit aliquid conce- 
dere videtur et id sine quo eoncessio est irriia — sine quo 
res ipsa esse nan potuit.^' 

A discretionary power, somewhere, to make minor regu- 
lations, usuaDy called bye-laws, in order to effect the ob- 
jects of the charter, is necessary, and is therefore impli- 
citly granted by the Crown; and if no select body is 
appointed to exercise it, this discretionary power must be 
in Ae body corporate at large ; but though it is necessary 
that there should be a power to make bye-laws in gene- 
ral, it is not necessary that there should be a power 
to make any particular bye-law, still less to make this 
bye-law, or any one of a like nature^ delegating the 
power of election from all to a part* Such a bye-law, 
indeed, is recuonable^ and may therefore be valid ; 
but it is not essential or necessary to a corporation that 
it should be made, or that there should be in that 
corporation the power to make it. Will it be said, 
that the power to make such regulations is essentially 
necessary to the existence of a corporation? There 
are many corporations which exist and are carried on 
without it, and I cannot see any reason why it should 
be so considered. If then such a power be not essential 
and necessary, it would not exist by necessary implication 
in the body at large of a corporation which the Crown 
should create for the first time, when by the charter it ex- 
pressly gives the power to the select body to make bye- 
laws generally, without restriction. In such a charter, the 
express power given to a select body to make bye-laws, 
would be inconsistent with the power to make bye-laws by 
the body at large ; and this affirmative power, therefore, 
would, in legal language, toll the implied power inci- 
dent to the corporation; in other words, no power to the 
corporation at large would pass by implication by the 
King's grant. I concede that the select body would have 
no right to make this ordinance, or any other of the same 
sort, by which the common burgesses would be deprived 
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of the right of voting, which is given by the charter to opinion 
them, upon the principles laid down in the Maidstone ^^^^ 
cases^ to which I have referred. But unless it is necessary tarke, j. 
and essential to a corporation that a bye-law of that nature 
should be made, or that there should be power to make it, 
it does not follow that the whole body would have it; and, 
as I think I have shown, that it is not essentially neces- 
sary^ it follows, by^olear and direct inference, that the 
whole body would not have it. And if the general hody 
of burgesses would not possess this power in a corpo- 
ration iietr/y erected by such a charter, giving an un- 
limited power to make bye-laws, — and the above ground of 
this affirmative power in such a case implies a negative of 
all others, — it follows, that if a prescriptive or existing cor- 
poration accept a charter with such a provision, the power 
already belonging to the entire corporation would cease; 
and as I said, it would be just as inconsistent in this as in 
the other supposed case, that there should be two bodies 
at the same time, in the same corporation, possessing the 
same power. It appears to me, that it is this inconsistency 
or implied negation, which appears to me to distinguish 
this case from the cases cited in argument at your Lord- 
ships* bar, and likewise in the Court below. In the case 
referred to in 1st Rolle's Abridgement, p. 513, title Cor^ 
porationsg (G) pL 5, there was a clause in the char- 
ter, declaring that on the death or amotion of any alder- 
man, it should be lawful for the mayor and the rest of the 
aldermen, within eight days after his death, to elect ano*- 
ther into his place; and it was said, that though there be 
no election within the eight days, yet they may elect at any 
time afterwards, for they have a power of election as inci- 
dent to the corporation, and that it is necessary it should 
exist in order to carry the purposes of the charter into effect. 
So in the case of The King v. Bird, in the 13th East, the 
right given affirmatively by prescription to apprentices to 
be admitted burgesses was not inconsistent with the char- 
t^Tj and therefore did not destroy the implied right of the 



15^ 



THE KINO r. VESTWOOD. 



OPINION 

OF 

JAMES 

PARKE, J. 



corporation to continue itself by election. In HaddocV* 
case^ the charter contained no provisions inconsistent 
with the prior existing right in the corporation to remove 
officers for misconduct^ and therefore the right remained. 

My Lords, for the position I have laid down there is 
the authority of my Lord Mansfield, in the case of Tha 
King V. Head^ 4 Burr. 2515, who states, that the 
body at large had no power to make bye-laws, because 
that power was by the charter given to the common coun- 
cil, consisting of the mayor and aldermen, and the common 
council could not by a bye-law take away from the body 
at large the right of election which the charter had vested 
in the whole body. It is true, that the case was decided 
on another point; but the opinion there given appears to 
me to be founded on the clearest principles. For these 
reasons I conclude, that if a new charter, giving to a par-? 
ticular body the power of making bye-laws generally, be 
accepted by an existing corporation, it takes away the right 
of making such bye-laws, which it previously possessed. But 
if the new charter gives only the power to the select body 
of making them in certain particular cases, or on certain 
particular subjects, it takes away the right in those particu- 
lar cases and on those particular subjects only ; but it does 
not take away from the whole body the power of legislation 
on those subjects, with respect to which it gives the power 
to a part. The question, my Lords, then resolves itself into 
this, Whether the charter referred to does give to the 
common council a right to make bye-laws in all cases 
and on all subjects, or in all cases touching the elections 
of burgesses, on the subject of election of burgesses, (for 
the reasoning in that case would be precisely the same,) 
or in certain particular cases only, and on certain subjects 
not including those elections? 

My Lords, this is a question of construction, and like 
all cases of the same nature, different minds may form 
different opinions. It appears to me, however, upon the 
best consideration I have been able to bestow upon it. 
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tnat the Crown meant by that charter to give a general opinion 
power as to all corporate matters (elections included) to james 
the select body, — but at all events, a power to make bye- 
laws on the subject of the election of burgesses. The words 
of the charter are these: ** And further, we will and by 
these presents for us, our heirs and successors, grant to 
the aforesaid mayor, baiUiFs, and burgesses of the borough 
aforesaid, and their successors, that the mayor, bailiffsj 
and twelve capital burgesses aforesaid, and their succes* 
sors for the time being, or the major part of them, (of 
whom the mayor for the time being we will to be one,) 
may and shall have fiill power and authority to frame, 
constitute, ordain, and make such reasonable la^i^^s, statutes, 
and ordinances whatsoever, which to them shall seem to be 
good, wholesome, useful, honest and necessary, according 
to their sound discretions, for the good rule and go- 
vernment of the burgesses, artificers, and inhabitants of 
the borough aforesaid for the time being, and for declar- 
ing in what manner and order the aforesaid mayor, bai- 
liffs, and burgesses, and the artificers, inhabitants and re- 
sidents of the borough aforesaid, shall behave, carry, and 
use themselves in their ofiices, mysteries, and business 
within the same borough, and the limits thereof, for the 
time being; and otherwise for the farther good and public 
utility and rule of the same borough, and the victualling 
.of the same borough, and also for the better preservation, 
government, disposition, letting, demising of lands, tene- 
ments, possessions, revenues, and hcfreditaments to the 
aforesaid mayor, bailiffs, and burgesses, and their succes- 
sors, by these presents or otherwise given, granted, as- 
signed or confirmed, or hereafter to be given, granted, as- 
signed, and other things and. causes whatsoever touching 
or in anywise concerning the borough aforesaid, or the 
state^ right, and interest of the same boroughs" The 
charter appears to contain an entire scheme for the go- 
vernment of the borough. This particular provision gives 
them power to regulate persons, not being members of the 
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corporation, such as artificers and re«dents in ibe bo*- 
rough; to make reguktions touching other matters for 
the benefit of the borough, as victualling of the borough, 
and for that purpose express provision was necessary, for no 
such power would be imiJied or authorised by the general 
words; and that consideration accounts for the introduc- 
tion of these subjects by name. This provision also ex- 
pressly gives, what would otherwise have been incident to 
a corporation at large, the power to regulate the lands of 
the body; and perhaps the particular mention of this sub- 
ject was made in order to avoid doubt whether the gene- 
ral words which are used would have be^i sufficient to 
meet them. 

But the mention of these particulars appears to me in- 
no way at all to controul or afiect the construction of 
other very large and comprehensive words used by the 
charter; and I cannot help thinking that the Crown cer- 
tainly meant to authorise the select body to make bye-laws 
generally, relative to the corporation, or at least relative 
to the corporate character, and relative to the duties of 
burgesses in making elections of burgesses and corporate 
officers. The clause in question empowers this body to 
make laws, statutes, and ordmances for the good rule and 
government of the burgesses, artificers, and inhabitants of 
the borough aforesaid, for the time being, and for declar- 
ing in what manner and order the aforesaid mayor, bailiffs, 
and burgesses, and the artificers, inhabitants and resi- 
dents of the borough aforesaid shall conduct and carry 
themselves in their offices, mysteries, and business witiiin 
the same borough, and the limits thereof, for the time be- 
ing, and otherwise for the fiirther good and public utility 
of the same borough. I own it appears to me very diffi- 
cult to say that regulations for the conduct of the corpora- 
tion itself, and its members in all cases, are not authorised 
by those words ; for the corporation is created expressly 
for the better government, rule,, and improvement of tiie 
borough. And whatever ordinances are made for the 
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^ood conduct and efficiency of the ruling body, may in a opiniok 
sense be considered for the good and public advantage jj^^^ 
and rule of the borough. But can there be any reason- pabke, j. 
able doubt that these large words authorise an ordinance 
regulating the mode of corporate elections? Is not such 
an ordinance for the good rule and government of the 
burgesses^ and for the public advantage and rule of the 
borough? In the Case of Corporations, which has been 
already referr<ed to, my Lord Coke expressly says that a 
bye-law similar to that in this case may be made, where 
by the terms of their charter the body at large have the 
power given to them to make laws, ordinances, and con- 
stitutions for the better government and ordering of cities 
and boroughs. And the very bye-law stated in the third 
plea is expressly stated to be made for the better rule and 
government of the said borough, touching and concerning 
the election of burgesses of the said borough. Besidei^ 
it is by no means clear that the words, which give a power 
to make statutes declaring in what manner the burgesses 
shall conduct themselves in their offices, do not give a 
power to make a bye-law, directing how they were to 
-conduct themselves in that part of their office, which re- 
lates to the election of new burgesses. At all events I 
am satisfied that all such regulations would be authorised 
by die general concluding words, which give them a power 
to make bye-laws on " all other matters and causes whatso- 
ever, touching or in anywise concerning the said borough, or 
the state, right, and interest of the same." And it is, as I 
think, impossible to say, that a regulation of the governing 
body does not touch and concern the borough, or its state, 
right, and interest And if the select body have power to 
make regulations generally, or regulations touching elec- 
tions, it is clear, if I am right in the reasons I have before 
given, that the body at large have none. In order to try 
the question of the construction of the language of the 
charter in this respect, let us suppose that a bye-law was 
made by the mayor and common council, authorising the 
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election of the burgesses to be made in the Town-^Hall 
after a week's notice, and requiring that the names of the 
candidates should be previously published, in order that 
their characters and quaUfications might be inquired into; 
and let us further suppose, that the only question was as 
to the validity of such a bye-law — ^would any doubt be 
entertained by any Court, that the words of the charter 
authorises the select body to make such a bye-law? If it 
is clear that they did, it is equally clear that the same 
body by the same means has a power to make all reason- 
able bye-laws on that subject, and it fellows that the bur- 
gesses at large have none. For these reasons I am of 
opinion, that after the acceptance of the charter of 
Charles the Second, the body at large who did make, had 
no power to make any bye-law upon the subject of elec* 
tions, consequently not the bye-law in question, and there*- 
fore that the bye-law is illegal and invalid. 
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Mr. Baron Vauohan. — The question proposed by 
your Lordships is, Whether the bye-law contained in the 
third plea is a legal and valid bye-law ? It appears to me 
that, having regard to the mode in which a bye-law is au«* 
thorised to be made by this corporation in that plea men- 
tioned, as well as to the object of the bye-law in question, 
it is not a legal and valid bye-law. Now in considering 
the vaUdity of this bye-law, there are two questions that 
|)resent themselves; first, Whether the body at large 
had authority, consistently with the terms of the charter, 
to make any bye-law? secondly, admitting their autho- 
xity. Whether the making this bye-law, the object and 
purpose of which was to delegate the power of electing 
burgesses (which by the charter is given to the body at 
large) to the mayor and common council only, so as to make 
the election by the mayor, bailifis, and aldermen of the 
same validity as an election by the mayor, baihffs, and bur- 
gesses at large, was a legal act or not? Although I think 
there can be.no doubt, that the body at large had no 
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power to ^lake the bye-faw> of the validity of which we are 
cfdled upon to give our opinion ; yet as the form of the 
question proposed to us by your Lordships respects both 
points^ I shall therefore address myself to the considera* 
iionofthem* 

The objection which presents itself to my mind, and 
which I have not been able to overcome^ is that the power 
of making bye-laws is. by the terms of this charter itself 
not vested in the body at large. At common law all cor« 
porations, whether existing by charter, or by prescription, 
are the creatures of his Majesty^ and every corporation 
has a power incident to it of making reasonable bye-laws 
for their order and government; and if the charter confens 
no express direction on the subject, that power must be 
considered, in judgment of law, as residing in the body at 
large. Several cases may be referred to upon that, but 
one will be found in RoUe's Abridgment, 513, titie Cor^^ 
poration, G, where it is said, if the Xing create a corpo» 
ration of a mayor and eight aldermen, and do not ^ve an 
express power of electing another in his place, yet the 
power of election is incident to the corporation, and they 
may elect another to the vacancy. Corporations are at all 
times subject to the laws of the, realm, and are subordinate 
to them. This position is further confirmed in the case 
of The City of London v. Vanacker^ in the 1st Lord 
Raymond, 496. In addition to the authority of my Lord 
Raymond, the same principle will be found recognized by 
a series of other authorities which it is not necessary to 
mention in detail; so that in every corporation there is 
vested by implication the power of making such bye-laws 
as are found requisite for managing and ordering the 
borough. Considering, therefore, this poitit, — and waiving 
•the question whether the effect of expressly giving a power 
of making bye-laws to a particular body does not repeal th6 
implied power, or whether the implied power still remains in 
the body at large, — the conclusion to which my mind arrives, 
after much time and careful consideration, is, that whep* 
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eTer a charter confers an express power of making bye^ 
laws^ as to a particukr subject^ on a certain part of the 
corporation^ (more especially where^ as in this case^ those 
tertM are very general and comprehensive,) there is no 
ground on which a pre«Bii|itioii can be raised of an m- 
jdied power existing in the body at large; but that such 
power is expressly excluded from that body according to 
the rale expressum faeii cessare taeitunu I think this 
conclusion is founded oh reason and authority. 

It is not to be forgotten in construing a charter^ that 
a charter is an emanation from the grace and favour of 
the Crown, and is always to be considered as expressing 
the intention of the royal will ; and when a corporation 
have once accepted a charter^ they are to be considered, by 
adopting the form of govenmient therein described, and as 
pledging themselves to execute the wiU of the Crown in 
all the terms and conditions of the charter, as far as they 
are consistent with the law; and that it was competent to 
the Crown, if it so pleased, to have limited the power to 
the common council or the select body, wholly excluding 
the interference of the burgesses at large. 

Now regard Imng had to the charter itself, it must be ob- 
served, that there are very large and extensive terms in 
which this power of making bye-laws is given for the main- 
tenance, order, and good govemmeAt of the borough; that 
power is not confined to a particular object, or to be ex- 
ercised only on particular occasions, but generally, without 
any saving, only that it is to be not repugnant to the laws 
of the realm. It is sufficiently comprehensive to embrace 
every subject on which the select body could make a bye- 
law for the benefit and government of the borough, in all 
matters and causes whatsoever touching or in any way 
concerning the sud borough, or the state, right, and in- 
terest of the same. 

By the construction contended for as to the bye-law 
there would be an anomaly, for there might be two disr 
iinct bodies in the same corporation making bye-laws 
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on the same subject. The select body have the power opiwion 

of making reasonable regulations for the purpose of d>#* mi^. baron^ 

cussing and voting, and of imposing fines for the non- vapghan> 

attendance of members. If the body at large had the 

power of making bye-laws to reduce the number of elec- 

tors, they might also have the power of regulating the 

mode of election, and much inconvenience might arise 

from the clashing of these authorities. It is said, that 

the power of making such a bye-law as that under di»r 

cussion must be vested somewhere, that the select body 

cannot exercise it ; and that the consequence of its not 

being exerciseable by the select body is, that it stiH re* 

mains in the body at large. Admitting, the bye-law in 

question to be necessary, I could not dissent firom iiuch 

an opinion, nor deny that the power of making a necesr 

sary bye-law must rest somewhere* I agree that whatever 

is necessary for the maintenance and keeping alive the 

corporation, and continuing and securing the due success 

sion of its members, if not expressly secured by the char* 

ter, must, by implication of law, remain as incident to the 

general power in the corporation at large. If necesuty 

compels, necessity must excuse. 

But it ought to be remembered, that in deciding against 
the validity of this bye-law, on the ground of want of 
authorit]( in the body at large who made it, your Lord«- 
ships will enforce one of the most important injunctions of 
the charter,— namely, the continuing the election of h\x> 
gesses by the mayor, bailiffs, and burgesses at large,— 
and will act in literal accordance with the express terms 
of it. 

I have not discovered in the researches of counsel at 
the bar, or in the elaborate judgments delivered in the 
Court below, any authority to justify and confirm the vali- 
dity of a bye-law made under similar circumstances. I think 
that as far as they bear on the question they tend to a con- 
trary conclusion. In proof of this I would refer your Lordr 
ships to the case of The King v. Head, 4 Burr. 252U That 
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your Lordships know was an infonnation for the usurpation 
of the office of burgess; the defendant justified under a bye-* 
law made by the mayor and aldermen, with the assent of 
the commonalty, to avoid popular confusion. The mayorand 
aldermen by themselves, without the commonalty, elected 
a burgess ; he was elected by the mayor and aldermen. 
By the charter of Queen Elizabeth, the power of making 
bye-laws was given to the mayor, aldermen, and common 
council, and the power of electing burgesses to the mayor, 
alderman, and commonalty. In giving judgment. Lord 
Mansfield observed, " the body at large had no power to 
make bye-laws,, because that power is by the charter given 
to the common council, consisting of the mayor and alder- 
men, and the common council could not by a bye-law 
take away from the body at large the right of election, 
which the charter had vested in the whole body." 
But this opinion of Lord Mansfield is considered by one 
of the learned Judges in the Court below as altogether 
extra-judicial and unnecessary for the decision of the 
case, which he has determined on other grounds, — 
namely, that the bye-law was not made by the body 
at large, but by the mayor and aldermen only, though 
with the assent of the commonalty, which words leave no 
doubt. But with great respect for the opinion of that 
very able Judge, I cannot consider the opinioa of Lord 
Mansfield as extra-judicial, 'but as a judgment called for 
by the argument of counsel on the point in contest be- 
tween the parties. The point to be determined was. 
Whether a bye-law so made was a valid bye-law? Inde- 
pendent of the necessity that the bye law to be good 
should be made by the mayor and aldermen, with the 
consent of the commonalty, it was virtually a bye-law of 
1;he whole body. I mention this case to show that 
the judgment delivered by my Lord Mansfield, in which 
■all the other Judges concurred, implied a power remain- 
ing in the body at large to make bye-laws, where not 
<l&xpres8ly conveyed from them ; and it is a strong autho- 
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rity to show, that notwithstanding the power of making 
bye-laws is given to a portion of the select body, they can- 
not take the power of electing burgesses from the body at 
large and transfer it to themselves. They did not for that 
purpose represent the whole of the commonalty ; it was 
an abuse of the charter, and it was usurping the power of 
electing burgesses without authority. And the same prin- 
ciple appears to be recognised by Mr. Justice Grose, in 
the case of The King v. Ashwell; a question arose as to 
a bye-law made by the mayor, bailiffs, and twelve aldermen. 
The power of making a bye-law was declared to be in the 
mayor and aldermen : Mr. Justice Grose said, even the 
body at large cannot make bye-laws contrary to the con- 
stitution of the charter. The counsel for the prosecution 
in that case contended this bye-law was good if it was 
made by the whole corporation; but The King v. Spencer 
shows that they cannot make bye-laws against the pro- 
vision of the charter. 

But here the whole corporation clearly could not make 
bye-laws, for the power of making them is given to the 
select body. I conceive Mr. Justice Grose was correct 
in saying that by the King's charter the bye-law was ille- 
gal and bad, even if made by the whole corporation. The 
principle was that the express power of electing being 
given to the select body, and the implied power of doing 
so being in the body at large, they could not exercise the 
right without a violation of the charter. Lord Maccles- 
field, in the other case of Child v. The Hudson*s Bay 
Company, confirmed the same principle, in which he says a 
corporation has an implied power to make bye-laws ; but 
where the charter gives the company a power to make 
bye-laws, they can only make them in such cases as they 
are enabled to do by the charter, for such power given by 
the charter implies a negative that they shall not make 
bye-laws in any other cases. These authorities, and the 
principle to be deduced from them, apply to the present 
case, in which we are called on to give our opinion on' the 
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construction of the charter, upon which I have so far 
made up my mind as to say that with regard to this hye- 
law the charter gave no authority to the body at large to 
make it. 

Under this impression I shall spare your Lordships the 
fatigue of hearing many observations as to the next ques- 
tion, — namely. Whether, supposing the body at large to 
have the power of making bye-laws, thb particular one 
(regard being had to its objects) is valid ? I have, in sup- 
port of the affirmative of this proposition, very shortly to 
trouble your Lordships. There are certain rules and 
certain authorities in the books on corporation law, from 
•which it is clear that a corporation cannot make bye-laws 
contrary to the spirit of the charter, and, if they do, they 
act without authority; and the reason of the rule is dear, 
for by so doing they may narrow the number of electors, 
which is contrary to the intention of the Crown in grant- 
ing a charter, the object being to perpetuate the corpora- 
tion. These points seem to have been considered and 
-settled beyond all doubt in almost every corporation case 
that has come under discussion for more than a century 
past. The application of these principles io the particular 
case before your Lordships gives rise however to consi- 
derable difficulty, when we are. desired to consider the 
question as to the object and purpose of this bye-law. It 
must be acknowledged, that its direct object and purpose 
is to reduce the number of electors; and if so, and con- 
ceding that the effect of the bye-law is confined solely to 
the reduction of a portion of the ckus of electors , and that 
if it went no further it might be legal, yet it is fiirther in- 
sisted as an objection that the tendency of this bye-law is 
to exclude an integral pait of the corporation from their 
choice in elections, — namely, of burgesses, who by the 
constitution and government of the borough have the right 
of election. In order to determine the weight of this ob- 
jection, I will refer your Lordships shortly to the charter 
^nd the bye-law. It appears by the facts stated in the 
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third plea» that the charter was granted to the ancient cor- opinion 
poration^ and that the right of election was vested in an in- ^^ ^^,^„ 

^ HR« BARON 

definite number of burgesses. In whom the power of making vArcaAN. 
bye-laws vested under the ancient corporation, whether in 
the body at large or the select body, does not appear, nor 
is itj in my view of the case, material to inquire, in the ab- 
sence of all proof to the contrary, whether it could vest 
in the body at large ? Wherever it was vested, the corpo- 
ration consented to accept the charter of Charles the 
Second, and take their direction as to the government and 
making of bye-laws from what was expressed on the face 
of it. By this charter the body of the corporation at large 
consisted of the mayor, baiUffs, and burgesses, incorpo* 
tated by the name of the mayor, bailiffs, and burgesses. 

It is to be observed in this part of the argument, that» 
for certain purposes, the mayor, bailiffs, and aldermen, 
^e still to be considered as distinct individual members 
of an entire corporation, their character of burgess not 
being merged or extinguished in the higher office. The 
election of burgesses by the charter is in the whole body 
corpor(U€y the individual members of which are to act as 
members of the whole, — that is, as burgesses, and not as 
members of any integral part. . The bye-law in question 
narrows and restrains the exercise of that right, making 
the election to be by a particular part of the same class 
of electors instead of by the whole. The bye-law applies 
to so many as for the time being held the office of mayor, 
bailiffs, and aldermen. An election might be come to by 
the mayor, bailiffs, and aldermen, on the part of the 
whole body corporate; and that this may legally be 
done appears from the authority of the Case of Corpo* 
rations, 4th Coke, 77, and the Colchester case, in the 3d 
fulstrode, 71, and in many other cases, which have been 
decided in affirmance of the same principle. These cases 
have been referred to by men of great learning on the 
subject of corporations \ they have been confirmed by ex- 
perience, and are now sanctified by time. If they do 
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not relate to the elections of burgesses at large, I am at a 
loss to conjecture on what ground the exception is made. 
Surely not unless it can be shown that less inconvenience 
and danger are to be apprehended from popular confiision 
in the election of burgesses, whose election must be of 
more frequent occurrence than that of the principal offi- 
cers whose numbers are definite, than in that of the 
officers of the corporation. I see no reason why the 
principle of the Case of Corporations should not be as ap- 
plicable to the election of burgesses at large, as the higher 
orders of the corporation in the time of Lord Holt. The 
same principle was recognised by Lord Holt in The King 
\^ Tomlyn, Ca. temp. Hard. 316. In The King v. 
Ashwell, 12th East, it is true the right of election of 
aldermen was by the charter given to the mayor and 
burgesses, and they made a bye-law restricting the 
right of election to the mayor and a select number of 
the burgesses. On the face of this bye-law, it being con- 
fined to the election of aldermien, it may be said to fall 
within the Case of Corporations, as it related to the elec- 
tion of principal officers. But in The King v. Bird, 
13th East, the right being given to the whole body corpo- 
rate of mayor, aldermen, and burgesses, the mayor and 
burgesses made a bye-law to restrain the number of 
electors to the mayor, aldermen, and eighteen burgesses 
there mentioned. The bye-law was decided by Lord 
Ellenborongh and the whole Court to be a valid bye-law. 
But it must be observed, that these are persons who had 
been before elected by the burgesses to fill their office in 
the corporation. The body, therefore, appears to have 
consisted of a very slight description of burgesses, who 
were elected by persons within the corporation. I cer- 
tainly have not found any decision whatever, which im- 
pugns that doctrine. There are, indeed, the doubts of 
Lord Kenyon incidentally advanced on the doctrine 
in the Case of Corporations ; but he never went 
80 far as to pronounce such a bye-law invalid, and they 
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were doubts rather in the nature of a protestation^ and no opinion 



OF 



more: he appears too to have reserved the right of retain- ^r. baron 
ing his judgment unfettered, until the actual question vauohan. 
should ari^e. For he says, I wish to avoid saying any- 
thing respecting the propriety of a bye-law to restrain the 
number of electors ; and in The King v. Holland he says, 
/* Not that I am prepared to say that such a bye-law, if it 
had existed, would have been sufficient to transfer the 
power from the body at large to a select part of it." 

Jn Newling v. Francis , 3d T. R. 189, where one 
.question was as to the right of electing an officer, — 
that is the mayor, — where the election was not regulated 
by the charter of the corporation, a bye-law was made 
to regulate it. . And Lord Kenyon says, "The special 
verdict states that there is no prescriptive mode of elec- 
tion ; it is therefore necessary to resort to the bye-law 
.which has regulated the election. For if the bye-law 
does not exclude those persons, who were intended by the 
King's charter to concur in the election, or does not 
narrow the number of persons eligible, it may be good. A 
bye-law cannot indeed exclude integral parts, as was de- 
cided in the Maidstone case ; but generally speaking, 
within these bounds the mode of election may be regu- 
lated by provident bye-laws. Now in The Corporation 
of Cambridge there was no other standard previous to 
the charter of Charles the Second ; and if, prior to that 
time, the bye-laws of the corporation were competent to 
regulate the mode of election, they continue so at this 
time, unless some alteration in this respect was made by 
that charter. If that charter has regulated the mode of 
election, and is the subsisting charter now, the corpora- 
tion must conform to it." If this is the only way, in which 
,the opinion of Lord Kenyon could be called doubtful, 
.with respect to the propriety of a bye-law to restrain the 
number of electors, I should say, it was pregnant with 
.inconvenience. I cannot, therefore, allow that any of 
.the judgments delivered by Lord Kenyon, during the 
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whole period he presided in the Court of King's Bench, 
either bear directly or remotely on the questions under 
your Lordships' consideration. Nor can it be fairly said, 
that in any respect has he ever expressed a decided 
opinion, that, supposing the body at large had the undis- 
puted power of making bye-laws, it might not legally have 
been done. It is, however, true, that the doubts ex- 
pressed by Lord Kenyon were considered by Lord 
EUenborough as resting on no authority^ and there cer- 
tainly seems, in direct contradiction to those doubts^ a 
number pf decisions in affirmance of the Case of Corpo- 
rations continuing down to the present period. Upon the 
whole, therefore, my Lords, I am of opinion, that if the 
charter had not conferred on the select body the express 
power of making bye-laws, but had given it to the body 
at large, or had made no provision on the subject, it would 
have belonged to the mayor, bailiffs, and burgesses in 
their corporate character; and under these circumstances, 
the bye-law stated on the record, regard being had to the 
objects of it, would have been a legal and valid bye-law ; 
but the power having been expressly given by the charter 
.to the select body, in most general and extensive terms to 
make bye-laws, the presumption of any such implied power 
existing in the body at large is effectually taken away, and 
therefore this bye-law is invalid. 
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Mr. Justice Gaselee.— My Lords, I also have consi- 
dered the questions which your Lordships have been 
pleased to put to the Judges : first. Whether inasmuch as 
the charter in question vests in the select body a power of 
making bye-laws for the good government of the borough, 
the body at large may delegate the power of making bye- 
laws regulating the election of burgesses? and secondly, 
if they can, whether the bye-law in question, if it should 
not be made by the select body, but might be made by 
the body at large, is a legal and valid bye-law? It is 
dearly settled, that a power to make bye-laws is incident 



PROCEEDINGS IN THE HOVSE OF LORDS. 167 

to every corporation. If it were necessary to cite aatbori- (h^iviox 
ties upon this part of the case, I should merely refer to mr.gaselee,j. 

the case of ITw Corporation ^ Colcbester, 10th Reports, 

in which it is laid down, diat where a corporation is duly 
created, all the other remaining incidents follow; and the 
MiUdHone case3 do not contain any thing contrary to that 
doctrine. It is said by the Court, that the power of making 
bye-laws is incident to every corporation, either belonging 
to the body at large or the select body. In the case of 
Rex V. Routledge^ DougL 535, where an objection was 
taken that the return did dot set out a power in the cor- 
poration at large. Lord Mansfield said, ** they have set out 
the charter, and there is no special power thereby given, 
either to the whole body or to a select part ; but as the 
charter makes them a corporation, the law implies that it 
should be in the whole body/' Mr, Justice Buller, in 
summing up to the jury, had left the case with them in 
the following terms : — '^ there are two distinct questions 
in the case, perfectly independent of one another, and he 
would take their opinion separately on the first, because 
if that opinion should be one way, it would become unne- 
cessary for them to consider the other question. He 
then said, that if the practice was at all reconcileable to 
the charter, that must be taken as the authority and rule 
for the appointment of the constables, and that it seemed 
to him that the nomination by the aldermen might be con-, 
sistent with an election by the mayor, &c. and. com- 
monalty. It was not denied, ihotpart of the charter had 
been accepted; the present corporate name was that given 
by the charter, and he was inclined to think, a ^Bxtev 
must be accepted in toto, if at all." I would not have 
troubled your Lordships with these authorities, , had I not 
heard it was objected elsewhere that the plea in this case 
was badj in not alleging, that before granting the charter 
in question the body at large or the select body had the 
right. Whether that objection will be urged to-day or 
not, it is impossible for me to say? Should it be so, it 
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seems to me^ that the authorities to which I have referred 
will be an answer to that objection, and that it may be 
taken for granted, that the power of making bye-laws is in 
the body at large, unless the contrary be shown. It is 
said in the present case, that inasmuch as the charter in 
question gives a power to the select part of the corpora- 
tion to make bye-laws, it is wholly taken away from the 
body at large, and that they are incompetent to make it. 
But it appears to me, that this does not necessarily follow. 
I am of opinion, that the general power remains as to 
those things to which the special power does not extend. 
In the case of The King v. Head, 4th Burr. 2521, Lord 
Mansfield said, ** the body at large had no power to make 
bye»laws, because that power is by the charter given to the 
common council, consisting of the mayor and aldermen, and 
the common council could not by a bye-law take away from 
the body at large the right of election, which the charter 
had vested in the whole body." My Lords, with great 
respect to that authority, the first part of that observation 
appears to me to be unnecessary to the determination of the 
case. It does not appear to be the statement of his 
Lordship's judgment, for on Mr. Thurlow stating his 
argument. Lord. Mansfield stops him and makes that ob- 
servation, which is composed of two parts ; first address* 
ing itself to the point he was arguing, namely. Whether 
the body at large had authority to make it? the latter 
part of it was that on which the case was decided, namely, 
that the bye-law was bad, not being made by the body at 
large, but only by the mayor and aldermen, with the 
assent of the commonalty: the latter words made no dif- 
ference, for the commonalty not being assembled to assent, 
the bye-laws were to be made by the mayor and aldermen 
only ; and by law it was wholly insupportable, inasmuch 
as it struck out an integral body of the electors. So in 
Newling v. Francis, S T. R, 196, an objection was taken 
to a bye-law independent of the question. Whether it was 
made by the body at large? and the bye-law was h^ld 
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void, inasmuch as it gave to a party the casting vote^ a opimiok 
privilege which the corporation, either in its select or ^ilgaseleb j, 
general capacity, had no authority to give either by the 
charter or at common law. In the case oi Hicks v. Laun- 
ceston, in 1st RoUe's Ab. 513, it is said by the Court, 
'* if the King create a corporation of a mayor and eight 
aldermen, with a clause, that upon the death or amotion 
of any alderman, it should be lawful for the mayor and the 
rest of the aldermen, within eight days next after such 
death or amotion, to elect another alderman in his place, 
although there be no election within the eight days, yet 
they may elect an alderman at any time afterwards, for 
they have a power to elect another as incident to the cor- 
poration created; for anciently corporations had no such 
clause giving them power to elect, and this affirmative 
power does not toll the implied power incident to the cor- 
poration." So I say here, my Lords, the affirmative power 
^ given to the select body does not take away the power in- 
cident to the body at large, in a case where the power is 
not given to the select body. 

The first authority I think it necessary to trouble your 
Lordships with, to show this bye-law is good in itself, 
is the case of The Corporation of Colchester, 3d Bul- 
strode, 71, which was decided in the 13th of James the 
First, which has been already so often stated that I shall not 
repeat it. So in The King v. Spencer, in 3d Burr. 1827, 
by the charter of Maidstone the power of electing the com- 
mon councilmen was in the mayor, jurats, and common- 
alty, and the bye-law gave a power to make bye-laws 
to the mayor, jurats, and common council. The mayor, 
jurats, and common council made a bye-law, restrict- 
ing the power given by the charter to the mayor, jurats, 
and commonalty to elect a common councilman; the 
commonalty had a power to vote in the election of a 
common councilman. But the bye-law said, '^ Be it en- 
acted, that the election of common councilmen in future 
be made by the mayor, jurats, and common council, and 
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OPINION such of the common freemen as have resided and served 
^. ^, certain offices of the town," The Court held this bye-law 

was bad, for this, among other reasons, that the select 

body was authorised to make bye-laws, and they were not 
to take the power of elections from others and give it to 
themselves. There was a similar determination in The 
King V. Cutbush, 4th Burr. 2204. There another bye- 
law was made by the same body» after The King v. 
Spencer. In that case the Court said, ^' It is made by a 
part of the corporation to deprive the rest of their right to 
elect without their consent. The charter gives this right 
to the whole body of the commonalty, the bye-law con- 
fines it to the narrow compass of the sixty seniors only : 
this expressly contradicts the charter.*' The same point 
was also decided in The King v. Head, 

The only remaining point of inquiry is, Whether the 
bye*law is legal and valid, regard being had to the 
object and provision of the said ' bye-law ? Before 
entering into this inquiry, perhaps it would be de- 
sirable to call your Lordships' attention to the terms 
and objects of the bye-law, which appears to have 
been made by the body at large. It is made for 
the better rule and government of the said borough, 
touching and concerning the election of the burgesses of 
the said borough, and their interests. Though it is said 
to be made for the better rule and government of the bo- 
rough, its main object is touching and concerning the 
. election of the burgesses of the said borough for the time 
then to come* in order to avoid popular confusion and dis- 
order in such elections, by which said ordinance or bye- 
law it was ordained and established, that from henceforth 
the mayor and common council of the borough, or the 
major part of them, duly assembled together for that pur- 
pose within the said borou^, should and might, from 
time to time, and at all tiroes thereafter, by themselves 
and without the concurrence or assistance of the rest of 
the burgesses of the said borough, elect and choose such 
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person or persons- to be a burgess or burgesses of the opiniov 
same borough as to them, the said mayw and common j^j^^^^^j^^.^^ ^^ 

coundl of the said borough for the time being, or the " 

major part of them, so assembled as aforesaid, shall seem 
meet." The apparent object of the bye-law is the aroidr 
ing popular confusion at elections. Is this a legitimate 
object ? On this point, in addition to the autiiorities be^ 
fore cited in the case of the Corporation of Colchester , 
reported by Bulstrode, I refer your Lordships to the well- 
known Case of Corporations, in 4tii Coke, 77. b, which 
having been already stated, I shall not now trouble your 
Lordships with repeating it, but shall only just advert to 
the observation which Lord Coke makes on the resolu* 
tion, — " And according to this resolution, the ancient and 
continual usages have been acknowledged in other an- 
cient cities and corporations, and God forbid that they 
should be now innovated or altered, for many and great 
inconveniences will thereupon arise, all which the law has 
wisely prevented, as appears by this resolution." 

The next case with which I shall trouble your Lord- 
ships is The King v. Ashwell, 12th East, ^. That case 
is so similar to the present, that I feel myself called upon 
to state the particulars of it. It was an information 
against the defendant, calling on him to show* by what 
authority he used and exercised the office of one of the 
aldermen of the borough of Nottingham. To this it was 
pleaded, that Nottingham was immemorially an ancient 
town, and that the burgesses at the time of granting the 
charter were immemorially a body corporate, and that 
during all that time there had been and now was an inde- 
finite number of burgesses; that King Henry the Sixth 
by his charter confirmed to the burgesses to be a corpora- 
tion by the name of *'The mayor and burgesses of the 
town of Nottingham," and that the then burgesses of the 
town, and their successors, should always have, in the 
place of two bailiffs of the town, two sheriffs, to be chosen 
:from themselves in the manner therein mentioned.. He 
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OPINION farther granted to the said burgesses and then* successors, 
HE.GA^ELE%j. ^^^ ^^^^ heuTS, froiH time to time, to elect from themselves 
——^ seven aldermen for life, of whom one was to be mayor; 
and that upon the death, departure, or amotion of any alder- 
man, the mayor and burgesses for the time being should 
elect one other burgess from themselves into the office of 
alderman, and that the aldermen should be justices of the 
peace within the same town. It then stated, that after 
the acceptance of that charter, namely, on the first of 
May, 1577, the then mayor and burgesses duly made a 
certain reasonable bye-law, not then extant in writing, for 
the avoiding popular confusion and tumult in the election 
of aldermen, whereby it was ordained very nearly in the 
terms of that bye-law which is the subject of the present 
case. The object was to elect by a part only, without the 
rest of the burgesses. A verdict having been found for 
the defendant on those issues, before Mr. Justice Le 
Blanc, at Leicester, a rule was moved for and obtained, 
calling on the defendant to show cause why judgment of 
ouster should not be entered against him, notwithstanding 
the verdict, founded on an objection, that the bye-law 
stated in the defendant's plea was an unreasonable and 
therefore an invaUd bye-law, as taking the right of election 
of aldermen from the burgesses at large and confining it 
to a select body, which did not even require the attend- 
ance of the majority of the integral parts of the corpora- 
tion to constitute the elective assembly. But this objection 
was over-ruled by the whole Court. What my Lord 
.Ellenborough says is very important; he says, " We are 
called upon to pronounce this bye-law to be void as unrea- 
sonable, because it restrains the right of electing aldermen 
to a select body, which before was possessed itnd exercised 
by the body at large; and therefore it is argued, that it 
affi>rds a greater chance than before of the entire non-attend- 
ance of the electors, or at lea^t that there needs only the 
attendance of the mayor and one other, or perhaps two 
other burgesses, in order to constitute a good election 
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under it^ and that the chance of so small an attendance is opinion 

OP 

greater under the restricted power of election given by mr.gaselee,j 
the bye-law, than under the extended right conferred by 
the charter. But in order to avoid a bye-law, upon the 
ground of its being unreasonable, because of some incon* 
venience that may result from it, it should appear to be a 
probable inconvenience, for one can hardly predicate of 
any law that some possible inconvenience may not result 
from it; but is it likely to happen ? • Now this bye-law has 
existed for above two hundred and thirty years, and dur- 
ing all this time, if any inconvenience had resulted from it, 
it was competent to the corporation, by the same autho- 
rity which enacted, to have repealed it. But the long 
continuance of a bye-law, though it would not legalize it, 
if it were not in itself legal, is fair evidence to show that 
there is no intrinsic inconvenience in it; at least the ac- 
quiescence of the corporation in it for above two centuries 
is a fair answer to any theoretical argument of inconve- 
nience, especially when it is considered that they might 
have relieved themselves from the inconvenience, if it ex- 
isted at all, at any hour of that long period, by repealing 
the bye-law. Then consider what the bye-law is; it is a 
delegation of the right of election by the indefinite body 
of the corporation at large to a select part of themselves, 
consisting of such of the burgesses as had served or were 
serving certain offices, and were called livery or clothing 
burgesses. Such a bye-law has the convenience, accord- 
ing to the opinion of the Judges in the Ccise of Corpora^ 
tions, of preventing popular tumults, and therefore it was 
approved of by them. It is not open to the objection 
which prevailed in The King v. Spencer. He then draws 
the distinction between this case and that of The King v. 
Spencer; for that there it imposed on the corporate cha- 
racter of the electors a qualification which was quite 
foreign to it, and then he adds, '^I do not say that any 
thing which may be done by charter may be done by a 
bye-law; but with respect to elective functions to be per- 
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OPINION fonned by the body at large, they may in this manner de-> 
ME.oA8ELEE,j. legate theto to a select part of themselves; and I cannot 
say, that it is an unreasonable bye-law because an incon- 
venience may, by bare possibility, result from it." Mr. 
Justice Grose says, ".It has been settled, since the Case 
qf Corporations, that a bye-law made for that purpose is 
valid; the reason assigned for which is in order to prevent 
popular confusion and tumults in elections, and an excel- 
lent reason it is." Mr. Justice Le Blanc says, " It is not 
necessary to maintain that the same provision most be 
reasonable and valid in a bye-law which would be good 
by charter or prescription; but it is sufficient to say^ that 
it is no more unreasonable to provide^ that a particular 
ijiumber of the whole body should^ on being duly assem- 
bled fpr the purpose, make such election^ than that the 
whple number should elect." And Mr. Justice Bayley 
observes, " the Crown by its charter may impose what 
terms it pleases; and if the parties accept the charter no 
objection can be made on the ground that these terms are 
unreasonable; but where the question is upon a bye-law, 
it is open to object to whatever is unreasonable in it. But 
I see nothing unrea3onable in this bye-law; it does not 
give the right of election to those who had no right be- 
fore, it does not dispense with the attendance of any per- 
son whom the charter expressly requires to attend, but 
merely to. avoid popular confusion, the corporation made 
a bye-law that the election of aldermen should be made 
by a certain description of their own body. And this 
bye-law only operates upon the body at large, so long as 
they thinjk fit to continue it; it is liable to be reconsidered 
by them at all times; it only binds their successors so long 
as the successors choose to be bound by it, for the same 
body that made the bye-law may repeal it." In compar- 
ing the charter of Nottingham with that of the present 
case, it appears that it raised pretty much the same point 
as that under consideration. In the two Maidstone cases 
vchich I mentioned, my Lord Kenyon expressed a doubt,— ^ 
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but that has been already so much observed iipon^ that I oprNioM 
wUl not trouble your Lordships upon it. The corporation mr.oaselee^. 
in question is not like that of Nottingham: here the de- '- 

scription is ^^ the mayor, bailiffs^ and burgesses ;" there it is 
by "the mayor and an indefinite number of burgesses." The 
charter directs, that one of their body is to be sworn in as 
mayor before his predecessor, the late mayor; and it di- 
rects that there should be henceforth one mayor, two bai- 
liffs, and twelve discreet men, continually residing in the 
borough, who shall be called aldermen. The aldermen, 
as well as the bailiffs, are to be elected out of the bur- 
gesses, and being elected bailiff or alderman, they still are 
burgesses. No integral pai*t of the body is excluded, no 
new body is introduced. The exercise of the power of 
election is merely narrowed to a part of the burgesses 
themselves, namely, the mayor, bailiffs, and aldermen, who 
have become so from the general body of burgesses. It 
has been said, in all or most of those cases which are au- 
thorities, that this bye-law relates to the election of such 
officers or persons who from necessity fill the same office; 
aiid that it is a different thing whether it is a bye-law 
made by the same body whose rights are affiscted, or a 
bye-law saying, that the members of a corporation, who 
formerly exercised the right of voting, should be deprived 
of it. It seems to me, there is no sufficient ground for 
drawing any conclusion from diat. In the King v. Bird^ 
18th East, 367, the distinction was taken. It was, how- 
ever, further observed that, having debarred the whole 
body of their right to vote in the election of burgesses, it 
•could not affect the supply of common burgesses, because 
the eldest son of every burgess born in Nottingham, and 
the younger son of every person bom in Nottingham 
serving an apprenticeship to any trade, and all other per*- 
sons serving seven years at Nottingham to any burgess of 
Nottingham, was entitled, on attaining twenty-one, to fab 
station of burgess ; so that that fully provided for the 
number of burgesses being kept up. It is objected, tbat 
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OPINION the bye-law in this case has the direct tendency to keep 
®' the number of common burgesses below the number of the 
select body, who have an mterest that the number of bur- 
gesses should be smaller than that of the select body. To 
this I answer, that the purpose of the bye-law is the elec- 
tion of burgesses, and not the diminution of their number* 
The words of the bye-law have been mentioned to yoiur 
Lordships, I will not therefore trouble your Lordships 
with them. But I would also say, that it by no means 
follows, that if that which is suggested were probable, 
namely, that the tendency of it was to bring the number 
of burgesses below that of the select body, that the bye- 
law would be bad. There is no duty to be performed by 
the common burgesses; it can require therefore no parti- 
cular number of them. All that is necessary to be done 
is to be done by the select body, whose number is limited; 
and whenever there is a vacancy in that body, they may 
elect a sufficient number of the common burgesses, from 
whom they are to be taken; and with respect to the select 
body, they may meet and elect a sufficient number, so that 
by this bye-law the same effect may be produced by the 
mayor (who is always one of the select body) and the 
common councilmen taking on themselves the election of 
common burgesses, as if it were in the body at large. 
Upon these grounds, therefore, I humbly answer the 
question proposed by your Lordships, that the bye-law 
alleged in the third plea is a legal and valid bye-law, 
having regard to the purpose and object of the provision. 
My Lords, I vnH not sit down without calling your 
Lordships' attention to a very learned and elaborate argu- 
ment, which was delivered by one of our late colleagues (1), 
who has now retired from the profession, and the cause of 
which we must all regret, and which your Lordships will 
find in the fourth volume of Barnwell and Cresswell's 
Reports, p. 807, where this case, with the arguments of 
counsel and the judgment of the court, is fully reported., 

(1) Mr. Justice Holroyd. 
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Mr. Justice Littledale. — My Lords^ the questions 
stated by your Lordships for the opinion of the Judges of 
the difterent Courts is, Whether the bye-law alleged in 
the third plea, (having regard to its object and provisions,) 
is a good and valid bye-law ? On the first part of your 
Lordships' question, as to the power of this corporation to 
make bye-laws, I shall consider, first. Whether this cor- 
poration has the power to make bye-laws independent of 
a special provision in the charter? In the next place I 
shall consider the general law on the subject, having re- 
gard to the provisions of this particular charter. Now 
there is no doubt, generally speaking, that a corporation 
has the power of making bye-laws. This doctrine is fully 
and clearly laid down in the Sutton's Hospital case, in 
10th Coke, 31, and in 1st Rolle's Abridgement, 513, title 
Corporation, G., pL 6; Norris v. Staps, Hob. 210; 
and The City of London v. Vanacker, 5th Mod. 439 ; 
and 1st Lord Raym. 496, and several other reports ; 
and it is also laid down in more modem cases ; but it 
is not necessary for me to read to your Lordshps what 
is said in these cases with regard to this question. This 
being the general law as to corporations, it is to be seen 
how far that may be altered, if there be a charter which 
gives, a power to the select body to make bye-laws. If there 
be a general power given to the select body to make bye- 
laws in all cases whatever, no doubt the general right of 
making bye-laws incident to the body at large no longer 
remains the same. If a power be given to the select body 
to make bye-laws, extending only to some particular 
cases, then the question is. Whether the power which 
the body at large has, is taken away by the select body 
only in these particular cases? and in my opinion the power 
is only taken away in those cases, to which the rights of the 
select body extend. The law says, the power is incident 
to the corporation that they may be well governed. This 
power of well-governing must be taken to extend to all 
things which fall within the province of the acting body. 

N 
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OPINION It is quite clear^ and follows as a necessary consequence, 
»,« ?L^^ t^at where the power is vested in the select body, the 

DALE, J. body at large cannot make bye-laws, ordinances, and 
regulations which are necessary for the good order and 
government of the corporation. In Child v. The Hud- 
son's Bay Company, 2 P. Williams, 209, Lord Mac- 
clesfield says, " A corporation has an implied power to 
make bye-laws; but where the charter gives the company 
the power to make bye-laws, they can only make them 
in such cases as they are enabled to do by the charter ; 
for such power given by the charter impUes a negative 
that they shall not make bye-laws in any other cases." 
With regard to the question, before us, it is to be ob- 
served, that the corporation had a power of making 
bye-laws for the purpose, — and only for the purpose, — 
of better governing the company and for the managing 
and directing their trade to Hudson's Bay. And what 
is said by Lord Macclesfield applies only to cases, 
where the body at large have an express power given 
to them. This is a case in which the select body 
have an express power given to them, and it is not an 
impUed power; the question is, Whether a power may 
be given to the select body to take away the power of 
the whole body, so far as relates to the election of bur- 
guesses, with which they have heretofore had nothing to 
do. In The King v. Head, 4th Burr. 2521, Lord 
Mansfield says, "The body at large had no power to 
make bye-laws, because that power is by the charter given 
to the common council, consisting of the mayor and al- 
dermen; and the common council could not, by a bye-law, 
take away from the body at large the right of election 
which the charter had vested in the whole body." The 
first part of what my Lord Mansfield said was in no way 
necessary for the decision of the case, — the power of the 
body at large was not in question, — the bye-kw was not 
made by the body at large, but by the common council. 
The assent of the commonalty did not give them autho- 
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rity to make the bye-law, and the bye-law was bad in 
every way. No doubt if a charter give to the common 
council the power to make bye-laws, the body at large 
cannot do it. That may be all that Lord Mansfield meant 
to state. The point I am endeavouring to make out is. 
Whether the select body, which is only a part of the cor- 
poration, can have authority over a subject to which the 
original power of the select body does not extend ? Ex- 
cept the two cases of Child v. The Hudson's Bay Com- 
pany, and The King v. Head, there is nothing established 
to the contrary of my proposition. Supposing my opinion 
to be well founded, it will be as well to consider how far 
that proposition is applicable to the charter of this corpo- 
ration. This corporation appears, by the third plea, to be an 
ancient borough, and to have had, from time immemorial, an 
indefinite number of burgesses; and in the reign of Charles 
the Second a charter was granted by that King, giving to 
this corporation the name of the "mayor, bailiffs, and 
burgesses of the borough of Chepping Wycombe, in the 
county of Bucks," and by that charter it was provided, 
that there should be one mayor, two bailiffs, and twelve 
aldermen, who are the only officers appointed by the 
charter; and then the charter directs that "the mayor, 
bailiffs, and burgesses of the borough, and their succes- 
sors, or the major part of them, from time to time, for 
ever, should and might be able to elect so many and such 
other men, inhabiting or not inhabiting within the bo- 
rough, as to them should seem most expedient to be bur- 
gesses of the said borough," Then it goes on to state, 
that there should be a common council, and " the King did 
thereby grant and confirm to the mayor, bailiffs, and bur- 
gesses, that the aldermen and baiUffs should be, and be 
called, the common council of the borough, and that the 
mayor, aldermen, and bailiffs of the borough, and their 
successors, for the time being, or the major part of them, 
(of whom the mayor for the time being the King willed to 
be one,) might and should have full power and authority 
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OPINION to frame, constitute, and ordain and make, from tnne to 
MR. LITTLE- time, such reasonable laws, statutes, and ordinances what- 

^^^^' J* soever, as to them should seem good, wholesome, useful, 
honest, and necessary, according to their sound discretion, 
for the good rule and government of the burgesses, artifi- 
cers, &c., inhabitants of the said borough aforesaid, for 
the time being, and for declaring in what manner and 
order the aforesaid mayor, aldermen, bailiffs, and bur- 
gesses, and the artificers, inhabitants and residents of the 
borough aforesaid, should behave, conduct, and carry 
themselves in their offices, mysteries, and business within 
the said borough and the limits thereof, for the time be- 
ing; and otherwise for the further good and pubUc ad- 
vantage and rule of the same borough, and the victualling 
of the same, and also for the better preservation, govern- 
ment, disposition, letting, demising of lands, tenements, 
possessions, revenues, and hereditaments to the aforesaid 
mayor, bailiffs, and burgesses, and their successors, by the 
said letters-patent, or otherwise, given, granted, assigned, 
or confirmed, or thereafter to be given, granted, or as- 
signied, and other matters and causes whatsoever, touch- 
ing or in any ways concerning the said borough, or the 
state, right, and interest of the same borough." 

Now upon the best consideration I can give to the case, 
these words do not appear to me to take from the body at 
large the power of making bye-laws for regulating the 
election of burgesses. Some of the things over which a 
power is given to the common council relate to the go- 
vernment of the borough, and I think the general words 
can only apply to the government of the borough, as a 
formed borough, with the various members of the cor- 
poration in its then state of actual existence, and that 
they do not apply to the case of new persons, who are 
hereafter to become members of the borough, with whom 
this common council have nothing to do. The election 
relates to a different body, — and we cannot suppose that 
it was ever meant that the common council should in 
any respect regulate the election of burgesses, unless it 
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was expressed by the words of the charter. In The opimoM 
King V. Head, 4th Burr. ^515, Lord Mansfield says, mb. little- 
" the common council could not by a bye-law take away '^^^^^'^v 
from the body at large the right of election, which 
the charter had vested in the whole body ;" and in The 
King V. Spencer y 3d Burr. 1827, Lord Mansfield says, 
" It appears to me, that where the power of making such 
bye-laws is by charter given to a select body, they do not 
represent the whole community, and therefore cannot as- 
sume to themselves what belongs to the body at large; 
but where the power of making bye-laws is in the body at 
large, they may delegate the right to a select body, who 
become the representative of the whole community. Then 
if the select body have no power to make bye-laws re- 
gulating the election of burgesses in the present case, 
the regulation cannot be made at all, unless it be by the 
body at large; and this consequence will follow, that 
though the corporate body has the power to make bye- 
laws, yet no regulation can be made at all for the election 
of burgesses. Independent of other inconvenience, this 
construction leaves the power to make bye-laws, in parti- 
cular cases, unexercisable. 

But another ground on which I think the body at large 
have the power of making bye-laws for this purpose is this, 
that by the charter express power is given to the corpora- 
tion at large to elect those burgesses, without whom the 
King's grant cannot be made useful. Whatever is neces- 
sary to effect the objects of the charter passes by the 
grant ; that rule is so clearly established, and the autho- 
rities are so numerous, that it is quite unnecessary to state 
any of them. I consider that this express power to elect 
is incident to the corporation, as well as every thing that 
is essentially necessary to carry the object of the Crown 
into effect. 

Then it may be said, you cannot consider any thing as 
incident to the power of election, except what is essential 
and necessary to carry it into effect, and that this bye-law is 
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not essential and necessary. But I think the terms of the 
charter are not to be so limited; I think that the power 
to elect burgesses includes a power to make all reasonable 
regulations, which the common law allows for the constant 
exercise of that right. In the case of The King v. Bird, 
it was held, that where there was a power to make new 
burgesses; a power to make new burgesses includes, as 
incidental to it, the power of adding to the number of 
electors. That is the ground on which it is expressly de- 
cided by the authorities, and I think the incidents to the 
grant are not confined to those cases where it is actually 
necessary, but that it includes all that the common law 
can give. One argument used as to the power remaining 
in the body at large is, that by this charter so extensive a 
power is given to the common council, that it cannot be 
presumed the Crown meant the body at large should have 
that power. But I, for one, cannot feel the force of that 
argument, because if it be once conceded that the power 
of the common council does not extend to the whole ob- 
ject of making bye-laws, any other authority they have is 
quite immaterial to the question. 

But, my Lords, I now come to the second part of your 
Lordships' question, as to the bye-law. And here a 
general observation has been made, namely, that the 
power to elect is not given to the mayor, bailiffs, and 
burgesses generally, but to the mayor, bailiffs, and bur- 
gesses, or the major part of them; the charter expressly 
says, " or the major part of them." I think there is not 
much weight in that, for it has so been laid down in a 
variety of cases, where the charter spoke of the majority 
of the corporation. I think this clause of the charter 
gives the power to the corporate body. You may put the 
common case where aldermen may be substituted for the 
burgesses at large, in order to avoid popular confusion, 
Rex V. Bird, l^th East, 385, and the doctrine is fully il- 
lustrated in 4th Coke, 77 b. I need not read the general 
proposition which establishes, that, for avoiding popular 
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confusion, the mayor, bailiffs, and other officers are to be 
elected by a select number of the principal part of the 
commonalty and burgesses; it will be found fully laid 
down in Bulstr. 71, and Jenk. 373: these are not the 
only cases on the subject; the same rule is still recognised 
in several modem authorities. The particular circum- 
stances of several of them have been so fully stated by 
some of my learned brothers, that it is unnecessary to re- 
cur to them. Cases have occurred, where questions have 
arisen as to the application of the rule, as in The King 
V. Spencer, in the 3 Burr. 1827, where the power of 
electing the common councilmen was granted to the mayor, 
jurats, and commonalty, or the major part of them. And 
they made a bye-law to restrain the number of electors to 
the mayor, jurats, common council, and such common free- 
men as reside4 ui and had served for a year as churchwar- 
den and overseers, for the town and parish of Maidstone, or 
the major part of them. B.ut it was held, that such a bye- 
law, narrowing the number of electors, could not be sup- 
ported ; for it was not made by the competent body, for it 
was to tlie exclusion of the commonalty, and moreover 
neither could they limit the right of election to persons 
not named in the charter, namely, such of the common 
freemen as had resided in and had served for a year the 
ofHce of churchwarden and overseers of the poor. In 
The King v. Cutbush, 4th Burrows, the bye-law was 
made by the mayor, jurats, and common council, to confer 
the right of election in the mayor, jurats, and common 
council, and sixty senior common freemen. There the 
bye-law was held bad, because the right of election was 
in the mayor, jurats, and. commonalty, to whom the power 
of election by the charter .was given. Then in The King 
V. Head and others, the freemen of Helston, in 4th Bur- 
rows, which I before referred to, the burgesses were in- 
corporated by the name of the mayor and commonalty, 
and by the charter four aldermen were created, who, with 
the mayor, were to be the common council, and they had 
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a p wer to make bye-laws. The right of election was in 
the mayor and commonalty , with the aldermen; and the 
common council, with the assent of the commonalty, made a 
bye-law that the mayor and aldermen, exclusive of the 
commonalty, should elect the burgesses, and it was held 
bad, because it excluded the commonalty. It will be ob- 
served also, that there an integral part of the electors was ex- 
cluded, namely, the commonalty, for the power of election 
was in the mayor, aldermen, and commonalty, and there- 
fore they could not exclude the commonalty, who were by 
these means not represented. It may be observed also, 
that the bye-law was irregular, first, because it was not 
made by the mayor and aldermen only, who had the 
power to make bye-laws; they called on the commonalty 
to assist, not as forming part of the meeting, therefore 
under the charter it was bad. Secondly, it was bad 
under the general powers in a corporation, because the 
aldermen, as a body, were not the corporation, as the 
mayor and commonalty were the corporation, and the 
commonalty were called only to a«m/, and did not form 
an integral part of the meeting. Thirdly, it was bad, be- 
cause if made by the mayor and aldermen only, they, as a 
select body, had no right to make bye-laws as to elections, 
where the right was vested in the mayor and commonalty, 
together with the aldermen. 

Then in The King v. AshweUy which is in 12th East, 
22, the right of electing aldermen was given by the char- 
ter to the mayor and burgesses, who made a bye-law, re- 
stricting the electors to the mayor and certain of the bur- 
gesses, namely, the recorder, aldermen, and coroners, 
common councilmen, and such of the burgesses as had 
served the office of chamberlain, and such bye-law was 
held good. In The King v. Bird, 13th East, 367, the 
right of election of burgesses was by the charter in the 
mayor and burgesses, being the corporate body; the 
mayor and burgesses made a bye-law to restrain the num- 
ber of electors to the mayor, aldermen, and eighteen 
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burgesses there mentioned, and the defendant was opinion 
elected under the bye-law. No doubt was entertained hr, little- 
as to the general right of the corporate body to make pale, j. 
a regulation to limit the number of electors^ and the 
defendant was held well elected. This is the last case on 
the subject, and in all these cases the general power of 
the corporate body is admitted. Then there may be 
questions arise. Whether, admitting the general right of 
the corporate body, this restriction falls within the princi- 
ples of law ? And one objection may be, that the alder- 
men do not fairly represent the burgesses, because there 
is no doubt that in the body created by the bye-law or re- 
gulation the burgesses must be represented. I am very 
free to admit, that there is as little representation of the 
burgesses as one can well imagine, and much less than has 
occurred in any of the cases; but still they do in a small 
degree represent the burgesses. The aldermen, by being 
elected, do not cease to be burgesses, they are still bur- 
gesses, though with more authority; they are not an in- 
tegral part of the corporation. If there be a meeting of 
the body corporate, which consists of the mayor, bailiffs, 
and burgesses, it is not necessary that any of the alder- 
men should be present, and if they are present, they do 
not vote as aldermen but as burgesses. The aldermen 
are elected by the mayor and the residue of the aldermen. 
So that, though remotely, the burgesses have, something to 
say to the elections, and I think the aldermen may be 
considered as representing the burgesses, and they are 
only a different body from the burgesses at large when in 
their quality of aldermen, they are to discharge the various 
duties assigned to them. It must be observed also, that 
this mode of election is that, which was adopted by custom 
before the charter in question, and therefore one may well 
presume that it was a reasonable mode of election, and 
not attended with any prejudice or inconvenience to the 
general interests of the corporation; and though that can- 
not be taken into consideration in considering the effect of 
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the second plea, because the facts stated in one plea can- 
not be brought to bear upon the facts in another plea, so 
as to affect the construction of that plea, yet one may at 
all events put a supposition that such a mode of election 
might exist before the charter. It may be said, that the 
rule laid down in the Case of Corparcttions does not ex- 
tend to burgesses, but only to the higher corporate officers, 
and the language of the resolution is only applied to 
them. But the same reason applies to burgesses that 
does to the higher officers of the corporation, and there is 
even a still stronger reason *' for avoiding popular tumult 
and confusion," because the election of burgesses is of 
more frequent occurrence than that of the higher officers. 
The case of The King v. Head was that of the election of 
a burgess, and no distinction was made between a bur- 
gess and any superior officer of the corporation. The 
King V. Bird was also the case of a burgess, and no dis- 
tinction was taken by the Court between him and other 
offices. The point was noticed in the argument, but not 
in the judgment. It has been held indeed, as appears 
by the 4th Inst. 48, that if the corporate body at large 
have a right to elect members of parliament they cannot 
delegate that power to a select body, but that is because 
it is considered as for the benefit of the public that they 
should all have votes, and it is not to be compared to the 
case of the election of mayors and other officers of corpo- 
rations. If the bye-law be found inconvenient the corpo- 
rate body may repeal it by the same authority by which 
they made it, and therefore if any mischief be likely to 
arise they may correct it themselves. 

I am therefore of opinion that this is a good and valid 
bye-law, and I entirely concur with my learned brother 
who ha« just delivered his opinion to your Lordships. 
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Mr. Baron Garrow. — My Lords, in a case where I 
can only explain my reason for thinking this a good bye- 
law by going over details in a less lucid order, than has 
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been used in the arguments addressed to your Lordships 
by my two very learned brethren, who have preceded me, 
I shall simply state the conclusion to which I have arrived, 
without troubling your Lordships with the cases they 
have cited, or oflfering any observations upon them. After 
having exercised the best judgment that belongs to us, in 
order to prepare ourselves in a clear and proper manner 
to answer the questions your Lordships have been pleased 
to propose, I am one of those who concur in the opinion 
which has been pronounced by the two learned Judges 
who have just addressed your Lordships. I shall only 
state to your Lordships that I did entertain some doubt 
on the question. Whether the corporation had the power 
of delegating this right to the select body? but I have at 
length arrived at a step, where I have satisfied my own 
mind that they have that power. And after the conflict- 
ing opinions of the Court below, however difficult it might 
appear to decide, Whether this was or was not a legal bye- 
law? if your Lordships put the question to me whether it 
is or is not, I am prepared to say that it is not only a legal 
but a convenient and meritorious and usefiil bye-law. I 
have thus briefly stated my opinion, because I thought the 
convenience of the House would be best consulted by 
such a course. 
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G ARROW. 



Mr. Justice Park. — My Lords, the question that 
has been proposed to the Judges by your Lordships is 
extremely concise, and brings the matter to a single point ; 
and notwithstanding the very great length of the argument 
in the Court below, and the elaborate judgment of two of 
my learned brothers, who have preceded me on the same 
side, I shall be extremely brief, agreeing entirely as I do 
with my three learned brothers, Garrow, Littledale, and 
Gaselee, in the opinion they have just pronounced. The 
question is. Whether the alleged bye-law stated in the 
third plea is a legal and valid bye-law, having regard as 
well to the power of making bye-laws, in that plea men- 
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tioned, as to the object and provisions of the bye-law 
®^ itself? The third plea has been so often under your 

MR> JUSTICE 

PARK. Lordships* observation that I should think it an idle waste 
~ of time to state it again. I take it to be quite clear, ever 
since the case of Sutton s Hospital, that the power of 
making bye-laws is incident to every corporation, where 
such incidental power is not restrained by the words of 
the charter. The generality of that incidental power is 
restrained by giving a power to the select body to make 
bye-laws in certain cases. I admit, that if the power be 
given to a select body to make bye-laws in all cases, that 
the general inherent power is entirely taken away from the 
body at large. But, my Lords, on the other hand it 
seems to me no less clear that if a special power be only 
given in certain cases, the general authority in all other 
cases remains in the body at large. Let us see what is 
the power to make bye-laws that is given to the select 
body. It is that the mayor, aldermen, and bailiffs of the 
borough, and their successors, who are the select body of 
this corporation for the time being, or the major part of 
them, (of whom the mayor for the time being the said late 
King willed to be one,) " might and should have full power 
and authority to frame, constitute, ordain, &c. &c. &c. 
and other matters and causes whatsoever touching or 
in anywise concerning the said borough, or the state, 
right, and interest of the same borough." My brother, 
Mr. Justice James Parke, seems to lay great stress 
upon the words " and other matters and causes whatsoever 
touching or in anywise concerning the said borough, or 
the state, right, and interest of the same borough." These 
words are certainly very large. This is the power given 
by the charter to the select body to make bye-laws, and 
if the bye-law in question fall within any of the powers 
herein contained there is an end to the question. But it 
was admitted in the argument in the Court below, and I 
own until this day I never heard it disputed, that the 
select body, to whom the power I have just recited is 
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granted^ would not have authority to make the bye-law in opinion 
question^ inasmuch as it would enable them as a select ™-,Trp 

body to make a law to diminish the power of the body at park. 
large; and this is an argument that is used to-day, but 
which seems to me to have been extremely well answered 
by my learned brothers Littledale and Gaselee. Then if 
it be true that every corporation at large has an incidental 
power to make bye-laws, except so far as it is restrained 
by the express words of the charter, and if it be admitted 
that this bye-law does not fall within the words of the spe- 
cial authority, it seems to be a necessary consequence that 
all that, which the King has not expressly taken away, 
remains in the body at large. But it is said that there is 
a doctrine relative to this point, which is laid down in The 
King V. Heady 4th Burr. 2515. But with all due respect to 
those who urge that point, it seems to me that no two cases 
can be more dissimilar. In that case the body at large had 
no power of making bye-laws but the mayor and aldermen, 
and the mayor and aldermen only ; they were the select 
body. The bye-law was made by the mayor and alder- 
men with the assent of the commonalty , which ought not 
to have been, because the commonalty were not authorised 
to be parties to such a law. By the charter the right of 
election of burgesses was expressly given to the mayor, 
aldermen, and commonalty of the borough, whereas the 
bye-law struck out an integral part of the corporation, — 
namely, the commonalty, — and it could therefore be of , 
no avail as they had no right conferred on them for making 
such a bye-law. Therefore I think, as I have already 
said, that the case before your Lordships cannot be go- 
verned by the case of The King v. Head. I think the 
corporation at large had the power to make this species of 
bye-law, it not being a matter or cause intended by the 
King in his charter to be included in the power given by 
him to the select body. 

But it is said, that even if the corporation had the power 
of making such a bye-law, this is void, because it transfers 
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OPINION the right of election of burgesses to the mayor and com- 
^^ mon council without the assistance of the rest of the bur- 

MB. JUSTICE 

PARK. gesses of the borough, and it is therefore unreasonable, and 
varies the constitution of the borough, striking off an inte- 
gral part of the corporation. On this point there is, I 
understand, less difference of opinion among my brethren 
than on the former question. What then is the bye-law ? 
Your Lordships now know it well; it is set out " that the 
mayor, bailiffs, and burgesses of the borough," (that is the 
body at large by their corporate name,) " or the major part 
of them, being in due manner met and assembled for that 
purpose within the said borough, did then and there duly 
make a certain ordinance or bye-law for the better rule 
and government of the said borough, touching and con- 
cerning the election of the burgesses of the said borough 
for the time to come, in order to avoid popular confusion 
and disorder on such elections, by which it was ordainefl 
and established in manner following, namely, — that from 
thenceforth the mayor and common council of the boro^igh, 
or the major part of them duly assembled together for 
that purpose within the said borough, should and might 
from time to time and at all times thereafter, by them- 
selves and without the concurrence or assistance of the 
rest of the burgesses of the said borough, elect and choose 
such person or persons to be a burgess or burgesses of the 
same borough as to them should seem n^eet." Now, my 
Lords, I discover nothing illegal or unreasonable in this. 
If it be inconvenient, it has been well said the same autho- 
rity which made the rule may in due form abrogate it. 
It seems to have been introduced to avoid confusion 
in the corporation, and that though the charter con- 
fers the right of election on the mayor, bailiffs, and bur- 
gesses generally, it has been thought better that a less 
number than the whole should actually make the elec- 
tion. 

Your Lordships know, and in stating this I am stating 
nothing new, that this was declared to be the ancient law 
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—even before the time of my Lord Coke — the iincient law opinion 
used in all corporations. — [The learned Judge here stated ^^ justice 
the Case of Corporations from Coke, and then proceeded.] ^f^^^- 
— This is the declared law, and it has been acted on ever 
since ; and to be sure it is most desirable that everything 
that can tend to prevent popular tumult, which is con- 
stantly occurring at the election of burgesses, where the 
election happens to be in the whole body of burgesses, 
should be enforced. In the case of The King v. AshweUj 
12th East 22, the charter gives the power of elect- 
ing aldermen to the mayor and burgesses of Notting- 
ham, the aldermen were to be chosen from among them ; 
the bye-law in 1577 is thus, and made for avoiding 
popular confusion and tumult : ^' Be it enacted, on the 
election of aldermen, that the mayor and certain of the 
burgesses of the town, and the recorder, without the 
concurrence or assistance of the other burgesses," in tlie 
very words as your Lordsliips see of the present bye-law, 
^'should elect." In this case it was held that such a bye- 
law was good, for it was not cutting off any integral part, 
as was s£dd in arguing this case, but it was only timiting 
the numbers of that body. Lord EUenborough says it is 
not unreasonable, nor is it inconvenient, but if it be found 
inconvenient, his Lordship says, as I have presumed to 
say to your Lordships, it is competent to the corpora- 
tion, by the same authority with which they enacted it, 
to repeal it. Mr. Justice Bayley, on this point of incon- 
venience says, that such a law binds none who succeed in 
the corporation, unless they choose to be bound by it. It 
only binds the successors of all, who choose to be bound, 
and the same body, that passed it, may also repeal it. The 
bye-law in this case has also existed upwards of one hun- 
dred and fifty years, and during that time it has never 
been found so inconvenient as to induce the corporation 
of this borough to alter it. 

In the next case. The King v. Bird, 13th East 367, 
where the Court of King's Bench seems to have been com- 
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posed of the same Judges as in The King v. AshweU, and 
where one of the questions was, Whether it was competent 
to a corporation at large, where the power of making elec- 
tions was incident to the corporation, or was in them by 
prescription, to delegate it to a select part of themselves, 
and, consequently, whether a bye-law so made was good in 
itself? 

As to the latter point, on which my learned brothers 
have spoken so elaborately, I am of opinion that it is not 
only a good but a very good bye-law, calculated to exclude 
popular confusion in the election of burgesses, and agree- 
able to the doctrine of the Gzse of Corporations. I see no 
reason why it should not have been as much applicable 
to the election of burgesses, as to the higher orders 
of the corporation in the time of Lord Coke. 

Therefore, in reply to the question proposed by your 
Lordships, whose time I hope I have not too long occu- 
pied, but with sorrow that I have to differ in opinion with 
some of my learned brothers, whose opinions I unfeignedly 
respect, I answer that I am of opinion the bye-law stated 
in the third plea on this record, having regard as well to 
the power of the corporation at large, as to the object and 
intention of the bye-law itself, is a good and vaUd bye- 
law. 
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Mr. Justice Bayley. — My Lords, with very great re- 
spect for those of my learned brethren, who differ from 
me, and greatly regretting that I differ from them, I am 
constrained to say that I am of opinion this bye-law is not 
a legal and valid bye-law, regard being had as well to the 
power of making bye-laws given to this corporation by the 
charter mentioned in the third plea, as to the object and 
provision of the bye-law itself. My Lords, the objections 
which occurred to my mind against the validity of this 
bye-law were mentioned by me when the case came before 
His Majesty's Court of King's Bench, as has been already 
mentioned ; and it would be a waste of your Lordships' 
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time to repeat them. I beg, therefore, only to call your 
Lordships' attention to those further reasons, which have 
struck my mind after having had the opportunity of hear- 
ing the arguments at the bar of your Lordships' house. 

My Lords, I should propose to your Lordships' consi- 
deration two propositions: the first is, that where the 
Crown, either in an existing prescriptive corporation or in 
one newly created, gives a power of making bye-laws to a 
select part of that corporation, it has put an end to, in a 
pre-existing corporation, or has prevented, in a newly- 
created corporation, any right of making bye-laws in the 
corporation at large; unless it can fairly be inferred, from 
the limited extent to which the power of the select body 
is confined, or from the nature and importance and well- 
being of the corporation, that it should have a power to 
which the power of the select body does not extend ; or 
that it might have been the intention of the Crown, in ad- 
dition to the power given to the select body, to give a more 
extensive power to the body at large, as also that it 
was the object of the Crown that there should be such 
co-extensive power in the instance, in which the body 
at large have taken on them to make a bye-law. I men- 
tion, as my second proposition, that in this instance the 
objection occurs that the Crown never could have in- 
tended to allow the body at large the power of making 
such a bye-law as that, which has been made in the pre- 
sent case, the bye-law, in my apprehension, being a fraud 
on the constitution of the borough. 

By the charter the right of making bye-laws, in this cor- 
poration, is given exclusively to the body at large, and whe- 
ther the common council had or had not, from time imme- 
morial up to the time of the charter, the same power, the 
third plea does not seem to state. It contains no allegation 
upon this whatever, and though I concede that the power 
of making bye-laws is prima facie in the corporation at 
large ; yet to warrant the founding an argument, that by 
the charter the sole right of making bye-laws was in the 
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corporation at large, I am disposed to think, that it ought 
to have stated expressly (and not to have left it uncertain), 
that the corporation had the sole right up to the time of 
granting the charter, more especially when the power of 
the select body is stated in this plea not merely in what 
would be the proper form, but is also confirmed by men- 
tion of the probable course, when such a power has been 
given. I cannot, however, find any express authority on 
this point, and I shall content myself with noticing but one 
or two as I pass along, it being my opinion that if the 
corporation at large had the right prior to the time of the 
charter, the eflfect of the charter was to alter it in confor- 
mity to the bye-law. The power given by the charter is 
undoubtedly a power of making bye-laws for the govern- 
ment of the borough, and merely for that purpose, and 
no bye-law has been suggested by any of the learned 
Judges who have preceded me, except that which is 
the subject of this case, which wiU not be within the 
compass of the express power given to the select body. 
The power is given to enable the select body to make 
such bye-laws as to them may seem good, wholesome, use- 
ful, honest, and necessary, &c. &c. &c. Now what 
further power could be required ? Not any that I am 
aware of. If so, can it be supposed that the Crown could 
have intended that there should have been a co-existing 
power in the body at large, at least could it have been in- 
tended to give the power to make such a bye-law as this, 
constituted as this borough is ? Looking at the constitu- 
tion of the borough, and the nature of this bye-law, 
in my mind, I am led to a contrary conclusion. The 
borough consists, as I am bound to take it from the plea, 
of a mayor, bailiffs, and burgesses, with their successors, 
and as there is nothing to show that the freedom was to be 
obtained by servitude or birth, it must be by election, and 
by election only, that a man can become a burgess ; in 
every case therefore the number of burgesses must depend 
entirely on the will of the electors. Whether there shall 
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be five, or fifty, or five hundred, depends entirely on opinion 
them. The number of the common burgesses may be ^^ justice 
below that of the select body. It might have been so at bayley. 
the time this bye-law passed, it may have been so ever 
since ; and under such a bye-law the mayor, bailiffs, and 
common council all vote, and is not every one of them in- 
terested in the vote he gives ? And upon the question. 
Whether the body at large have the right of election, has 
not every one of the select body an interest in saying it shall 
be in the fifteen, and in the fifteen only ? Generally speak- 
ing, when you are voting for that which is to be for the 
benefit of the corporation at large, you ought to have 
votes given by those persons who have not an interest in 
the question ; though in this question, when they are de- 
ciding, they have a private interest of their own in opposi- 
tion to the interests of those whose rights they take away. 
It is clear the bye-law is made by a select body of the 
corporation : not a single burgess voted for this bye-law, 
except those who were members of the select body. It 
is a specious argument to say that the body at large may, 
when they think fit, repeal the bye-law and revest the 
right where the charter has placed it; but it is so clearly 
touching the interests of the common council that there 
should not be any repeal, that it is not improbable they 
may take care that the number of burgesses shall never 
be able to carry the repeal into effect. Considering that 
the power of making bye-laws is expressly given to the 
select body, and by the constitution of the borough there 
is no power of electing burgesses by them, and consider- 
ing that the common council have no power by the char- 
ter to make such a bye-law, I am of opinion that the 
right of making bye-laws in this borough exists only, 
where the charter has confined the power in question,— 
namely, in the select body. Every corporation has a 
power to make bye-laws either in the body at large or 
in a select part of that body; but I am not aware of any 
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instance in which the double power has been exercised. 
There is no instance mentioned by any of the learned 
Judges that have preceded me, nor am I aware of any in- 
stance being mentioned, or that can be found; if I had 
known of any I should certainly have thought it my 
bounden duty to have mentioned it to your Lordships, 
but I am not aware of any. In the case of Narris v. 
Siaps, and The City of London v. Vanackevy the Court 
held that the power of making bye-laws was incident to 
every corporation, either by the body at large or by a 
select body ; but to my mind it appears clear that it must 
be either in one or the other, and cannot be in both. In the 
case in Hobart, he states that every corporation has inci- 
dent to it the right of making bye-laws. " For as reason 
is given to the natural body for the governing of it, so the 
body corporate must have laws as a political reason to 
govern it." That is a political reason, where a body 
is to be governed; he is speaking there probably of the 
charter of a corporation, where such power is given to 
the body at large to make bye-laws. In the case of 
The City of London v. Vanacier, Lord Holt speaks 
of the power of making bye-laws as incident to every 
corporation. He mentions the passage in Hobart, and 
states it at full length as bearing out that proposition ; 
yet he is there speaking of a case in which the right 
was not in the body at large, but the select body. My 
Lords, in the case which has been already mentioned, I 
believe by my brother Vaughan, in 2 P. W. Child v. 
The Hudson s Bay Company, Lord Macclesfield says, 
^' a corporation has an implied power to make bye-laws, 
but where the charter gives the company a power to make 
bye-laws, they can only make them in such cases as they 
are enabled to do by the charter, for such power given by 
the charter implies a negative that they shall not make 
bye-laws in any other cases." So, my Lords, it is a fair and 
reasonable inference, that where a bye-law gives to a se- 
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lect body a power to make bye-laws in tenns applicable to 
'almost all the purposes to which a bye-law can, for the re- 
gulation ofa body, be required, it implies a negative that 
there is not a co-existing power in any other body. 

My Lords, the case of Hie King v. Head seems to me 
to be a very powerful authority in favour of my view of 
the question submitted to us, and I am not quite satisfied 
whether hitherto it has had that full attention to which 
it is entitled; and I venture humbly to submit, that it 
would be as well to refer to that case, before coming to 
a final decision. That was the case of the corporation 
of Helsion, where the burgesses were incorporated by 
the name of the mayor and commonalty, and by the char- 
tier four of the more discreet members were created alder- 
men, and they, with the mayor, were to be the common 
council, and to make bye-laws; the right of election was 
in the mayor and commonalty, together with the alder- 
men, and they made a bye-law, with the assent of the 
commonalty 9 whereby it was enacted, that the mayor and 
aldermen, exclusive of the commonalty, should elect the 
burgesses. The question was on the validity of that bye- 
law. Two objections were made ; one, that it excluded 
an integral portion of the corporation, namely, the com- 
monalty; but upon this point, as far as I can collect it 
from the Report, the judgment of the Court does not ap- 
pear to me to have proceeded. The other objection was, 
that the assent of the commonalty could give no title. I 
should wish your Lordships to see the manner in which 
that point was argued, before you determine on this case, 
for the purpose of ascertaining what it was to which the 
opinion of my Lord Macclesfield was directed. Mr. Thur- 
low's argument was, that the assent of the commonalty 
would be of no efiect, '^ that it was null and void, and 
cannot bind their successors. The power of making bye- 
laws is given, by the charter, to the mayor and aldermen 
only; the commonalty have no authority to interfere at all 
in that matter. It is not within their province; they could 
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not be summoned for such a purpose; nor, if they were 
summoned, could they do any single act that could be 
valid, in relation either to the making bye-laws, or assent- 
ing to, or dissenting from them. All their acts of that 
kind would be nugatory, null, and void; as they have no 
sort of power to meddle therein." 

Then he draws this as a consequence; he says, ^' con- 
sequently this bye-law is to be considered as made by the 
mayor and aldermen alone; and the additicm of the words 
* with the assent of the commonalty,' makes no difference 
nor carries any real meaning; because they had no con- 
cern in what was transacted, any more than any other 
person, or even an absolute stranger to the corporation.** 

Now, my Lords, what says Lord Macclesfield on this 
mode of argument? Does he except to any part of it? 
When it is asserted, that the commonalty had no power 
to interfere in the matter, that they could not be sum- 
moned for any such purpose, either to make a bye-law 
or to dissent from it; does he interfere either to qualify 
it or the reverse? No, he stops Mr. Thurlow, who was 
pursuing that argument, and says, ^^the body at large 
have no power of making bye-laws, because that power 
was by the charter given to the common council." That 
was one of my Lord Macclesfield's consequences, it is a 
power given to the conmion council to make the bye-laws, 
and the commonalty had no right to interfere, they had 
nothing to do with making bye-laws; consequently, he 
says, the common council could not by a bye-law take 
away from the body at large that right, which the charter 
had vested in the whole body. This, as it seems to me, 
is the single ground given for the decision. And it was 
on this, and on this alone, that it professes to be founded. 
Now, my Lords, if it be so, is it not an authority on the 
very point, which your Lordships are considering; is 
it not a decision of the Court of King's Bench expressly 
on that point? It is said there is an objection to that 
bye-law; it purports to be made by the mayor and alder- 
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men^ tcith the assent of the commonalty ^ but the com- 
monalty had not otherwise interfered. It is mentioned in 
after-times, but I cannot beUeve that that is the founda- 
tion of Lord Macclesfield's decision. 

Now I would ask, Whether Lord Macclesfield could 
have entertained a notion that there was a double power 
given to the corporation, which was a corporation by pre- 
scription, and afterwards incorporated by the name of the 
mayor and commonalty. There is not a hint from him, 
that in order to have made it a valid bye-law, it should 
have been made by the mayor, common council, and bur- 
gesses. On the contrary, he says, in very distinct terms, 
that the commonalty had no power. 

My Lords, for that reason I think this bye-law is not 
valid. If it had happened that a bye-law of this descrip- 
tion could have been made by the corporation at large, 
would it not have been probable that they would have 
put it in that way on the pleadings? It appears to me, that 
that case is a very powerful authority on the present ques- 
tion; and on the whole, there being no instance in which 
there has been a double power exercised, and it appear- 
ing that there is nothing pointed at in this case to which 
the general power of the body at large would have been 
appUcable, except a bye-law of this nature, and as the 
charter in this case in distinct terms gives a right of elec- 
tion to the mayor, aldermen, and burgesses; I humbly 
submit to your Lordships, that the corporation have not 
the power of making such a bye-law, and that it is there- 
fore illegal and void. 
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Lord Chief Baron Alexander. — My Lords, I am 
one of those who are of opinion, that the question which 
has been put by your Lordships ought to be answered in 
the affirmative; and as I concur in many of the reasons 
which have been already given for this opinion, it will be 
the less incumbent upon me to explain them fully; though 
at the same time I feel it my duty to point out shortly 
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that course of reasoning, which appears to me to warrant 
the conclusion to which my mind has come. 

The bye-law was made, as stated in the third plea, by 
the mayor, bailiffs, and burgesses of the borough, that is, 
by the persons to whom the charter is addressed, — by the 
body at large. It appears to me to be a settled principle 
pervading the whole law on the subject of corporations, 
that a power to make bye-laws is incident to every corpo- 
ration. It is so expressly laid down in the Launcesion 
case, in 1st RoUe's Abridg. 513, one of the earUest au- 
thorities referred to upon this subject, and which is always 
acknowledged, whenever there is occasion to allude to the 
point, and has not, that I know of, been ever doubted, 
much less contradicted. The bye-law, therefore, being 
the act of the whole incorporation must be valid, unless 
some one of the objections that have been made to it 
shall appear to have been well founded. I concur in none 
of them, and in consequence agree with the two learned 
Judges of the King's Bench, who decided for the de- 
fendant on the third plea. This is the general view which 
J take of the question. 

Three objections have been made to this bye-law; 
one of them is founded on a supposed want of power in 
the body which enacted this bye-law to make any law; 
and the two others are founded on a supposed illegality 
in the object and provisions of the bye-law itself. No 
other question of any importance has been suggested. 
The objection to the power of the enacting body depends, 
as it seems to me, entirely upon the effect of the charter of 
Charles the Second, and the acceptance by the old corpo- 
ration of that charter. It is said, that this charter confers 
upon a select body, namely, the mayor, aldermen, and 
bailiffs, being the comon council, full power and authority 
to constitute and ordain all reasonable laws, statutes, and 
ordinances according to their discretion, and then, without 
denying that there was incident to the incorporation a 
power to make bye-laws, the argument insists that this in- 
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cidental power ceased in the body at large, by the accept- 
ance of the charter conferring on the select body the 
same authority. A satisfactory answer, as it appears to 
me, has been given to this argument Though the clause 
conferred a power of making bye-laws upon the select 
body, it still remains to be determined to what subjects 
that power, according to the true construction of the 
charter, extended. That point must be determined, be- 
cause if the authority to make bye-laws, bestowed on a 
select body, be limited either by the express terms of the 
grant itself, or be limited by the construction which the 
general terms used ought to receive, it follows, as it ap- 
pears to me, that the implied revocation of the powers, 
previously existing in the incorporation at large, must have 
the same limitation. The previously existing powers are 
revoked or extinguished, so far only as they are or can 
be conferred on the select body. Such is the nature, I 
think, of all implied revocation. 

My Lords, without entering upon any analysis of the 
language employed in the charter for bestowing on the 
select body the power to make bye-laws, I will remind 
your Lordships, that there is not in it any one specific 
expression pointing at this subject, and if it be sought for 
there at all, nothing but general expressions can be 
pointed out as conferring it. I will not inquire what 
ought to be the consequence of a power given, in unequi- 
vocal and express terms, to a select body to legislate on 
such a subject as this; but, which is of more importance, I 
will request your Lordships to recollect, that it is expressly 
decided, that the ordinary case of an authority given in 
general words, as here, will not by law warrant an ordi- 
nance, made by the select body, to limit the powers of the 
general body on a material point. This is the rule laid 
down in the Maidstone cases, — The King v. Spencer, and 
The King v. Cutbush, in Burrows. This is the point de- 
cided by them, and perhaps they ought not to be con- 
sidered as deciding any thing else, but they are always 
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treated as fixing that point. Therefore, in the present 
case, the select body had not by the charter, nor by law, 
the authority to make the ordinance now in question. 
The consequence is, that according to the principles I 
have mentioned, the authority to make such a bye-law 
continued in the corporation at large, if ever it resided 
there. 

In answer to the assertion, that the power in the select 
body, confined by the charter, would deprive the general 
body of that power, which the general law respecting cor- 
porations confers upon them; it is my humble opinion, 
that no power of making any such bye-law was conferred 
by the charter in the select body, and, therefore, that it 
could not deprive the incorporation at large of the power, 
which they before had, of making such a bye-law as that 
now in question. 

My Lords, it would not be difficult for me to unfold 
this argument more at large; but I shall not occupy the 
important time of your Lordships' house in doing so. I 
avow that I have adopted my view of this part of the sub- 
ject from the reasons of one of the learned Judges, who 
decided this case below, — a Judge (1) equally distinguished 
for the depth of his knowledge and the solidity of his un- 
derstanding, — whose infirmities have withdrawn him from 
the public service. 

My Lords, I am not citing this opinion as authority; I 
do not forget that this opinion is, at the present moment, 
under review; I am not using the exceptio ejusdem ret 
cujus petitur dissoluiio; I mention it only lest it should 
seem to any of your Lordships that I have passed too 
rapidly over an important part of this question; for I 
have done so to economise the time of the House, feeling, 
as I do, that the observations which have affected my 
mind are to be found in the opinions to which I have 
alluded. 



(1) Mr. Justice Holroyd. 
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I wiB only say, the argument on the other side rests on opinioh 
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the hypothesis, that the Crown intended to give the i^^d chief 
power to the select body. It appears to me a strange *^*^" 

hypothesis, that the Crown should have intended, or be — 

considered to have intended, by certain words to confer a 
power, although it has been decided, that these words, 
though used by the Crown, will not give such a power; and 
upon that hypothesis to take away a power which, it is ad- 
mitted, would otherwise reside in the body at large. I 
conclude, then, on this point, that as the authority to legis- 
late on this subject must reside in the incorporation at 
large, or no where, that the incorporation had that au- 
thority which is now denied to them, and that the want 
of authority is not a good objecticm to this bye-law. 

The next objections are to the objects and provisions of 
the bye-law; they are two. The first I shall notice is, that 
the bye-law disfranchises an integral part of the corpora- 
tion. Now, my Lords, with respect to that, I think 
I need hardly trouble your Lordships now* As I see 
it has not been proceeded upon by my learned brothers, 
who have given their opinions in this case, I shall not 
do more than only say, it appears to me, that this char- 
ter is to be considered, as if the bye-law had enacted 
that the burgesses should in future be chosen by the 
mayor, bailiffs, and such of the burgesses as should be al- 
dermen. I think you have it so expressed, and it is clear 
there is no objection to it. The third or last objection 
seems to me the most important of all; it touches some- 
what the political considerations which may be permitted 
to mix themselves in these questions. It is said, that the 
decisions, which have supported bye-laws limiting the 
number of electors, are confined to the election of o£Scers 
of the corporation; to them somebody must be nominated, 
and the question is. Who ? which is of inferior conse- 
quence; but that upon this question it depends of how 
many the body itself shall consist, which is of superior 
importance, and affects the constitution itself; that in the 
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present case the alteration is made in such a way^ as in all 
probability to limit much the number of the corporation, 
and by that means to prevent the bye-law from being ever 
revoked, without the consent of the select body, to whom 
the authority is delegated. This is urged as being a fatal 
objection to the principle of the bye-law. The distinc- 
tion taken is between a law regulating the election of a 
superior officer y and one regulating the election of bur- 
gessei, who individually constitute the body at large. 

Several observations made in answer to this view of the 
subject have prevented my adopting it; the first is, that it 
is entirely new. No such distinction, that I have been 
able to discover, was ever pointed out until The King v. 
Bird, before Lord Ellenborough, the last case before the 
present. The language, respecting the power in corpora* 
tions to limit the number of electors, is always general. 
From the due of Corporaiiofis downwards, that is, from 
1598, for two hundred years, in all the various ques- 
tions that have arisen respecting limitations imposed by 
ordinances on the number of electors, no counsel, no 
judge, that I have been able to discover, ever alluded to 
such a distinction. It is difficult not to doubt the sound- 
ness of a distinction, which appears to have escaped many 
considerable men during ages, though their attention was 
called to subjects closely connected with it. It is quite 
true, as has been observed, that almost all the cases re- 
lated to the election of officers; but it is equally true, that 
the principles on which those cases were decided, whe- 
ther the bye-law was approved or condemned, applied 
generally to all elections, and that neither by way of ar- 
gument or illustration is any difference made between the 
election of an officer or of a burgess. I have said, that 
almost all the cases related to the election of officers. 
This is not universally true; the cases of The King y. 
Heady and HobUpe and others v. The King, in this 
House, are cases, in which the controversy related to the 
election of burgesses. They are in effect the same cases, 
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but they came in a different form, and were argued be- 
fore different tribunals. Looking through these argu- 
ments you will find the same cases cited, the same prin- 
ciples insisted upon, as in the usual debates upon the . 
bye-laws regulating the election of officers; and, as far as 
we can guess, from the reports that have been handed 
down to us, the cases were decided exactly upon the 
same grounds. 

In The King v. Head, Lord Mansfield says, in 4th 
Burrows, 2521, " This is exactly the Case of Maidstone '' 
It was a very short case, — in substance it was this: — the 
charter gave the power of electing burgesses to the mayor, 
aldermen, and commonalty; it gave the power of making 
bye-laws to the mayor and aldermen. The mayor and 
aldermen made a bye-law displacing the commonalty from 
the exercise of this fimction. Upon the ground that it 
did displace an integral part of those to whom the charter 
confided this function, the bye-law was held to be invalid. 
It occurred to no man, counsel or judge, to state that the 
subject, the election of burgesses, was one which could 
not be touched by any bye-law. It seems impossible, if 
such a principle had been present in their minds, that it 
should not have come forth on that occasion. 

The latest case, except the present, The King v. Bird, 
before the King's Bench, in the time of Lord Ellenborough, 
is a positive decision in favour of my view of the point 
which I am now discussing. It is nearly, and as it seems 
to me, in a very material respect, the same case as that 
before your Lordships; the controversy regarded the 
election of a burgess and not of an officer. There, for the 
first time in argument, the distinction between the election 
of an officer and the election of corporators is brought 
forward by Mr. Dampier, one of the counsel; it no sooner 
appears than it is crushed. Lord Ellenborough says, 
'^ It is calculated to exclude popular confusion in elections, 
a principle which was long ago established in the Case of 
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Corporations^ and I see no reason why it should not have 
been at much applicable to the election of burgesses at 
large, as of the higher orders of the corporation, in the time 
. of Lord Coke«" Such is the reception which this distinction 
receives, when it first presents itself at this late period. I 
trust, therefore, your Lordships will not think that I have 
rashly represented this distinction between the election of 
officers and the election of corporators, as having no 
foundation on any ancient authority, and as contradicted 
by some of our modem ones. These circumstances, I 
humbly submit, constitute a strong argument against it. 

It will be proper to inquire shortly, Whether this dis- 
tinction is better supported by the principle of the decisions 
than it is by their language ? One prevailing reason for 
this license to alter, in some degree, the constitution of a 
corporation as to elections, pervades every authority on 
the subject. It is announced in the 4<th Coke, the Ccue of 
CorporaiionSi and re-appears whenever the subject is 
mentioned. The authority is given by the law, for the 
avoiding of popular disorder and confusion. To alter 
the mode of election prescribed by the charter is be- 
yond all dispute a variation of the constitution in every 
case; but the law allows and supports it for the im- 
portant reason given. It should therefore prima facie 
allow a law, and be supported, whenever the reason ex- 
istSk Does it not exist in the case of corporators as 
much as of officers annually or otherwise chosen? Are 
the people of this country so ignorant and short-sighted 
as not in many cases to know and feel, that, upon the 
event of the election of corporators, other more perma- 
nent and seemingly important elections may depend. It 
would-be wasting words to employ more in reminding 
your Lordships that every mischief, which it is the ob- 
ject of this rule of law to remedy or to prevent, is as 
likely to occur in the election of corporators as of bailiffs, 
aldermen, or jurats, to whom it is wished to confine it. It 
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seems to me^ therefore, that this case» being within the 
general mischief, is within the general remedy. I am fully 
sensible of the force of the observation, that it seems 
contrary to the spirit of corporation law to permit any 
alteration of the original constitution given, or presumed 
to be given, by the Crown. This is an observation calcu- 
lated to strike all men the instant it is made, but it is cor- 
rected by reflection and inquiry. You find upon exami- 
nation that the law does permit the body to alter its 
constitution for wise and salutary purposes. This has 
been done for ages, allowed by the Judges after mature 
deliberation centuries ago, approved by many eminent 
lawyers in succession, and objected to by none. Who 
can deny that it is an alteration of the constitution of a 
corporation to deprive many electors of the right of elect- 
ing all the officers of the corporation, from the highest to 
the lowest ? Yet it is acknowledged this may be done. 

The question, therefore, I put to myself is. Whether 
this alteration is not justified by the like reason ? It ap- 
pears to me to be so. What Lord Mansfield said in the 
case of The King v. Spencer in Burrows, respecting b)re- 
laws, may surely be applied with great weight to the elec- 
tion of corporators. His words are these, — " Where the 
power of making bye-laws is in the body at large, they 
may delegate their rights to a select body which become 
the representative of aU the community." Here the body 
at large have delegated their right of electing burgesses to 
a select body, and the select body are in that respect the 
representatives of the whole community. 

There remains to me but one objection more to notice, — 
it is, that this bye-law is so contrived, that it will not pro- 
bably be revoked. The select body will so manage as to 
be at all times the majority of the burgesses, and to pre- 
serve the power, which the bye-law has placed in their 
hands. My Lords, I confess that although this is but 
speculation, I do not consider it is any disadvantage. If 
it was beneficial to enact this law, if its efiect was useful. 
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it would seem that its endurance should be beneficial 
too. The acknowledged principle, which has hitherto sup- 
ported every bye-law of the kind when enacted by com- 
petent authority', is the preservation of order in the com- 
munity, and the exclusion of riot and commotion; the 
same principle should lead us to consider any regulation 
which has a tendency to produce that effect permanently, 
as the more meritorious on that account. 

For these reasons I presume to give my opinion, that 
this is a good and valid bye-law. 



The Lord Chancellor. — My Lords, I will trouble 
your Lordships with a very few words, and these only for 
the purpose of pointing out the course I shall recommend 
to your Lordships to pursue on this occasion. This ques- 
tion relates to the validity of a bye-law, made in the corpo- 
ration of Chepping Wycombe. ITie validity of this bye- 
law came before the consideration of the Court of King's 
Bench. The learned Judges of that Court were divided 
in their opinion on the question. The case was most 
ably argued, and the judgment of the learned Judges 
of that Court, as it appears in print, seems to have 
been most elaborate, most learned, and most comprehen- 
sive. When the case came before your Lordships, your 
Lordships were of opinion, that, under the circumstances, 
it would be proper that the learned Judges should be sum- 
^ moned. An order was made for that purpose, and they 
were present at the discussion ; and the result of that dis- 
cussion was, that your Lordships were of opinion a ques- 
tion should be propounded for their consideration. That 
question related to the validity of this bye-law. The 
learned Judges have accordingly considered the subject; 
several of them have favoured us with their opinions 
in pursuance of it, and have stated their opinion as to 
the validity of this bye-law. And your Lordships per- 
ceive, that there is a great difference of opinion among 
them, with respect to this most important and most difficult 
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subject. I should recommend to your Lordships, there- 
fore, out of respect to the opiriions of those learned per- 
sons, and in order that your Lordships may have the op- 
portunity of considering'those opinions arid of weighiiig 
the reasons on which they are founded, that the consi- 
deration of this question should be adjourned for a short 
period, in order that your Lordships may have all the ma- 
terials before you, the due consideration of which may 
enable you to pronounce a correct decision on this case. 
If ybiur Lordships think proper, I would move the farther 
adjournment of this question. If it could be inconvenient 
to any noble and learned Lord to attend on any future 
occasion, perhaps that noble and learned Lord would now 
deBver his opinion, if he thought proper and convenient 
so to do. Considering the extensive nature of the sub- 
ject and its dif&culty, (for I am bound to say that I con- 
sider it 50 after the difference of opinion 'which has been 
experienced by the learned Judges,) I should suggest that 
the more prudent and wise course would be to adjourn 
the consideration of this question for a short period and 
come again to it; after having had the opportunity of 
examining the authorities and reasons deliberately and 
calmly, and of weighing the opinions which the learned 
Judges have pronounced. I move your Lordships, there- 
fore, ' that the consideration of this question be ad- 
journed. 

Lord Tenterden. — My Lords, I entirely agree with 
what has fallen from my Lo)rd Chancellor, as to the pro- 
priety of adjourning the farther consideration of this ques- 
tion/ becatisi^' ad it has kpjJeaired to me, bavihg paid great 
attSbhtioti to the learned Jiidgfes, it is ohe of great doubt 
iip6n the authorities which have been so learnedly exa- 
mined. I therefore should entirely agree with my Lord 
Chancellor in the propriety of adjourning the judgment in 
this case. I have no wish to give my opinion on it at pre- 
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sent. I shall only add, that it will be hardly in my power to 
attend the House again, earlier than after the circuits. 

Adjourned accordingly sine die. 



House of Lords, Wednesday^ 2\8t July^ 1830. 

Lord Tenterden. — My Lords, there is a case which 
stands for your Lordships' judgment of The King v. 
Westwoodf which was brought up to this House by writ 
of error from the judgment of the Court of King's Bench. 
The record is of this nature: it is a proceeding by infor- 
mation in the nature of a writ otquo warranto, calling on 
the defendant to show by what authority he claims to be 
a burgess of the borough of Chepping Wycombe* The 
defendant has alleged, that the borough of Chepping Wy- 
combe has been a borough from time immemorial, consist- 
ing of a mayor, bailiffs, and an indefinite number of bur- 
gesses. It appears also by the record, that His Majesty 
King Charles the Second granted a charter to this corpo- 
ration, in the name of the mayor, bailiffs, ^and burgesses, 
and that in that charter there is a clause whereby the 
mayor, bailiffs, and burgesses of the borough, and their 
successors, or the major part of them, from time to time, 
for ever, should and might be able to elect so many and 
such other men, inhabiting or not inhabiting within the 
borough, as to them should seem most expedient, to be 
biurgesses of the said borough. 

In this charter there is also a power to make bye-laws, < 
which is expressed in these terms : " And the said King 
did thereby grant and confirm to the said mayor, bailiffs, 
and burgesses, that the said aldermen and bailiffs should 
be and be called the common council of the borough, and 
that the mayor, aldermen, and bailiffs of the borough, and 
their successors, for the time being, or the major part of 
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them, (of whom the mayor for the time being the said 
late King willed to be one,) might and should have full 
power and authority to frame, constitute, ordain, and 
make, from time to time, such reasonable laws, statutes, 
and ordinances ivhatsoever, as to them should seem to be 
good, wholesome, useful, honest, and necessary, according 
to their sound discretion, for the good rule and govern- 
ment of the burgesses, artificers, &c., inhabitants of the 
borough aforesaid, for the time being, and for declaring 
in what manner and order the aforesaid mayor, aldermen, 
bailiffi, and burgesses, and the artificers, inhabitants and 
residents of the borough aforesaid should behave, con- 
duct, and carry themselves in their offices, mysteries, 
and business within the same borough and the limits 
thereof, for the time being, and otherwise for the further 
good and public advantage and rule of the same borough.'* 

The defendant then further avers, that a bye-law was 
made by the body at large, not the select body, to whom 
the power of making bye-laws is given by the charter, but 
by the body at large, by which it is directed, " That from 
thenceforth the mayor and common council of the borough, 
or the major part of them, duly assembled together for 
that purpose within the said borough, should and might 
from time to time, and at all times thereafter, by them- 
selves, and without the concurrence or assistance of the 
rest of the burgesses of the said borough, elect and choose 
such person or persons to be a burgess or burgesses of 
the same borough as to them, the said mayor and common 
council of the said borough for the time being, or the major 
part of them, so assembled as aforesaid, should seem 
meet*" The defendant then proceeds to allege that he 
was elected to the office of a burgess by the mayor and 
common council of the borough, not by the whole body of 
mayor, bailiffs, and burgesses, but by that particular body, 
the select body. 

This charter of Charles the Second is referred to xa 
another part of the proceedings, and inasmuch as that 
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charter contains a clause enabling the corporation at large 
to elect the burgesses^ the defendant has on one part of 
tjie record alleged, that the corporation did not accept 
the charter as to that part of it which gave the power of 
electing the biw^^s^e,^ to the body at large. Twx> /^[ue&f 
tions of law .therefor.^ have arisen upon this recor^dj— r 
the first, whether it is competent to an existing .corpqrs^- 
tion, to whom a charter of the Crown is offered, to accept 
that charter in part and reject it in part ; or if it accept it 
in part, whether that must not be taken to be an accept^ 
ance of the whole ? Upon that point there nev^r ^^a« 
been any difference of opinion among the learned Judges, 
There are indeed to be found some expressions x]^ ffudge^ 
in former times impprting that a corporatic^ nug^t^apcqg;^ 
part of a charter and reject the remainder; but of I^tje 
times all the Judges have been of opinion that, that is not 
open to a corporation, otherwise a corporation might reject 
the obligation which was imposed, and accept the benefit 
which was conferred upon them; and accordingly there 
was judgment in the Court below for the Crown upon 
that, (namely) that the allegation that the charter wa§ 
accepted in part, was a bad allegation. 

Another question made on this record was, whether the 
bye-law which I mentioned to your Lordships, and which 
your Lordships observe was made by the body at large, 
giving the power of electing burgesses to the select body, 
was or was not a good bye-law. Upon that question there 
has been a difference of opinion — there was a difference of 
ppinion in the Court of King's Bench, and there was a 
difference of opinion expressed by the learned Judges on 
answering the questions put to them by your Lordships. A 
very considerable majority, however, of the Judges have 
been of opinion, that this bye-law is a good bye-law: it was 
so held by a majority of the Judges of the Court of King's 
Bench — the learned Judges distinctly gave that opinion—;- 
and I have to state, that having been, one of. the Judges 
who, on the first occasion felt a great doubt, I have now 
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aririved at the conclusion, that the opinion of tihe majority 
of the Judges is well founded. That question arises 
in this way. It is admitted on the pleadings, that the 
corporation of Chepping Wycombe has existed' from time 
immemorial. To such a corporation it is incident, that 
the whole body should have the^ower of continldng itietf 
and giving itself perpetual existence, which is. incident to 
a corporation; but inasmuch as in this charter of Charles 
th^Secokid a specialpower of making bye-laws is given not 
to the body at large but to a select body, it became a ques- 
tion, Whether that might not by implication take away the 
power of making bye-laws which had previously existed in 
the body at large? but the majority of the Judges, upon a 
view of this bye-law, and upon considering its terms very 
maturely, have been of opinion that the charter did not 
give the power of making bye-laws for the election of bur- 
gesses to the select body, so as by implication to prevent 
the body at large from making the bye-law in question ; 
that was a question certainly of great importance. I 
myself, as I have stated, entertained considerable doubt 
upon it, when the question was before the Court. A 
majority of the Judges, however, have been of opinion, 
that the power of making bye-laws by the select body, 
not being inconsistent with the power of making bye- 
laws in the body at large on the subject of the election of 
burgesses, that power was not taken away. I have had some 
communications with my Lord Chancellor upon the sub- 
ject, and I find he is also of that opinion; and upon a full 
consideration, my Lords, I have also come to the same con- 
clusion. I should intimate to your Lordships, that some 
few of the learned Judges were of opinion that such a bye- 
law could not, under any circumstances, be good — that is, 
that the corporation at large could not, under any circum- 
stances, transfer the power of electing from themselves to 
a definite portion of their body. There have been, how- 
ever, so many decisions upon this point, and so many bye- 
laws have been held to be good, which, if this were bad. 
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would be also open to objection, that I have no difficulty 
in sajring, that, (referring to the particular charter of this 
corporation,) I concur in the opinion of the majority of 
the Judges, and of my Lord Chancellor, that this is a 
good and valid bye-law, as it was held by the Court 
below to be, — I therefore recommend to your Lordships 
to affirm the judgment of the Court below. 

Judgment affirmed. 
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